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‘Td live it all over again 


other day my small grandson said to me, 
“Wouldn't you a lot rather have been a sailor 
than an insurance man, Grandpa?” 

I told him I didn't think so on account of 
the way boats rock. But it started me thinking 
about my job of the last forty-odd years. And if 
I say so myself, I have nothing to regret 

I had to take plenty of hard knocks, but who 
hasn't? And how many men can fee] that every 
time they went back for more punishment they 
were trying to do somebody a good turn? 

I remember a man who told me once, half- 
jokingly, that he was tired of seeing my face. Now 
that he’s gone, his widow und kids don’t mind see- 


ing the face of that check coming in every month. 


Then there was another man I called on in the 
hospital, to take him his accident insurance check. 
He said, “You ought to wear a red suit, white 
whiskers, and come down the chimney.” I always 
got « great kick out of things like that. 


I can name dozens of men my own age who 
have been able to quit work and putter around 
the garden, or ride their pet hobbies. because | 
had the privilege of helping plan their insurance 
many years ago. 

And there are hundreds of others who have 
had greater security and peace of mind, because |} 
was able to supply protection they needed on their 
homes, their cars, and other things they owned. 


I don't believe theré’s any business or profes- 
sion that could have given me as much real joy 
as my work has. Yes, I've made « good living 
out of insurance . . . but I believe I've helped 
make better lives. 


Travelers representatives make a serious study 
of insurance. From Travelers Training Courses 
they get a fund of knowledge that would take 
years to accumulate any other way. They are uble 
to shape insurance to your personal needs. 

Moral: Insure in The Travelers. 

All forms of insurafice. The Travelers Insur- 
ance Company, The Travelers Indemnity Com- 
pany, The Travelers Fire Insurance Company, 
Hartford, Connecticut. 

















AMERICAN BAR ASSOCIATION 


JOVRNAL 





VOL. XXIII 


OCTOBER, 1937 





TABLE OF 


The Constitution: Its Development, 
Adaptability and Future. 


RoscoE PouNnD 


The Problem in 1787 and How It Was 
Met 


Hon. GEoRGE W. MAXEY. 


Signing of Constitution of U. S.: Rossi- 
ter’s Painting in Independence Hall 


Daniel Webster: The Olympian. 


Roy St. GEORGE STUBBS. 


The Loophole-Closing Revenue 
1937 


GEORGE F. JAMES, JR. 


Labor Laws of the United States of Amer- 
ica... 


Louis B. W: 


Legal Philology: Resign; Retire; Emolu 
ment 


Max RADIN 
Editorials . . 


An Opportunity for Practitioners 
WILL SHAFROT! 


CONTENTS 


Last Call for Kansas City Meeting 


The Congress of Comparative Law 
Joun H. WicMmore. 


Availability of the Federal Declaratory 
Judgment Act in Life Insurance 
Cases 
E. R. Morrison. 


London Letter 


Defining the Issue on Appeal 
JAMES CRAIG PEACOCK. 


Current Legal Literature 


CHARLES P. MEGAN, Department 
Editor. 


Summaries of Articles in Current Legal 
Periodicals 


KENNETH C. SEARs. 


Opinion of Committee on Professional 


Washington Letter 
Letters of Interest to the Profession 


News of the Bar Associations 





AMERICAN BAR ASSOCIATION JOURNAL 








2 ORL 8 nese FRE FRR RR OR ER BORE NERO EAL g Riaz 


at spied 2ARS 
7s = 


ma. FALL IN LINE ae | 


THE COURTS DO— |. : 
YOUR OPPONENTS WILL— [J |; 


CITE WILLISTON — 


WILLISTON CONTRACTS, REV. ED.  Sestcritee i) \ 


When only four of the scheduled eight volumes were published they had | tin 
already proved themselves invaluable. The following list of reported de- HT lea 
cisions where the New Williston is cited indicates how widely various sections | dis 
of this work are being used by the Courts and attorneys: oP 


*Chain v. Wilhelm, 84 F.(2d) (C.C.A.4) (1936) citing Secs. 58, 62 Ht | leg 
Cartmell Paint & Glass Co. v. Cartmell (Delaware) 186 A. 897 HH | ne 
(1936) citing Secs. 593, 595, 597, 631, quoting Sec. 593 lav 
Scarlett v. Young, (Maryland), 185 4.129. (1936) citing Secs. 47, 49 HT | co} 
Red Star Milling Co., v. Moses, (Mississippi) 169, S. 785 (1936) thi 
citing Sec. 741 Vala = 
Holtz, v. Western U. Teleg. Co. (1936) Mass. Advance Sheets aia wh 
1405; 3 N.E. (2d) 180 (1936) citing Secs. 27, 94 Mi 
Hushion v. McBride, (1936) Mass. Advance Sheets, 2085; 4 N.E., on 
(2d) 443 (1936) citing Secs. 281, 283, 287, 288, 289 | Ine 
Levine v. Blumenthal, 117 N. J. Law 23, 186 A. 457 (1936) citing | an 
Secs. 103B, 120, 130, 130A, 131 Vale no} 
Griscti v. Mortgage Comm., N. Y. App. D. (2d Dept.) 291 N. Y. Hala see 
S. 257, N. Y. L. J. Nov. 17, 1936 citing Secs. 631, 632, 647 Hl | the 
Maher v. Randolph, 275 N. Y. Ct. of Appeals, 80, citing Secs. re 
554, 557 chi 
National City Bank v. Piluso, N. Y. App. D. (2d Dept.), N. Y. lil | bac 
L. J., Nov. 7, 1936, citing Sec. 102A Hit col 
*U. S. Supreme Lil tio 
un 
iI} | ide 
Baker, Voorhis & Co., for 
119 Fulton Street, New York, N. Y. Dept. R. Eh] lav 
Please enter my order for the new edition of WILLISTON ON CONTRACTS, 8 vols., price $85.00. 1] soc 
Convenient terms may be arranged. He 
the 
ame i abc 
aut 
or 
anc 
thi 
ot We athlon tat An Niel all ne Ae oe Se ae a a a os A ota! Ags Bal Pa! nha pal! nite hs” oA are 
dor 
BAKER, VOORHIS “S ee) rs 
Jy tho 
tte FreeaON ST. ~ ~ NEW YORE 
SS eee ____ - — —_— —— —-—— ot 











hy N 











THE CONSTITUTION: 


ITS DEVELOPMENT, 


ADAPTABILITY, AND FUTURE 


Our Constitutional Ideas Grew out of the Circumstances of Such a Time as the Present and 
Nothing Could Be More Fallacious Than to Think of Them as Devised for an Obsolete Era— 


Recurrently Those Who Have Been for the Time Being Over-Impressed by Change or Im- 
pending Change Have Attacked the Constitution and Our Constitutional Law as Hampering 


Progress—The Justification of Our Constitutional Law Is That a Law Found and Adminis- 


tered by Judges Has, in the Experience of the World, Best Achieved the Necessary Balance 
between Stability and Change—Law and Independent Courts Are the Cornerstone of Our 
Polity and to Reduce the Judicial Office to Rubber-Stamping the Executive Will Is to Destroy 


Constitutional Government* 


By Roscort Pounp 
Dean Emeritus of Law School, Harvard University 


ASTERFUL RULERS have always chafed un- 

der law as masterful private individuals have 

chafed under laws. Hence a written constitu- 
tion which involves law and contains laws is sure to 
give rise to irritation when invoked, as it must be at 
times, to restrain masterful executives and masterful 
leaders of legislation. Indeed, most of the causes of 
dissatisfaction with all law and distrust of all laws 
perate to some degree at least to give rise to dissat- 
isfaction with constitutional law and distrust of the 
legal rules contained in constitutions. There is nothing 
new in this. But just now there is more. For a season 
law is under attack all over the world and in every 
connection. There are many reasons for this. For one 
thing, there has been an unrest in the physical sciences 
which has unsettled thinking in other fields. Since the 
Middle Ages men had built political and legal theory 
on the analogy of a universe ruled by the eternal law, 
the reason of the divine wisdom governing the opera- 
tions of material nature. Recently, scientists have been 
seeking to set up a non-rational physics and have 
thought of a universe governed not by laws but by 
chance. Even if this view is not as fashionable as it 
bade fair to be and has been given up both by the last 
congress of philosophers and by the leader of revolu- 
tionary physics, the nineteenth-century law-regulated 
universe is not as universally accepted as it was. The 
idea of a chance-operated universe has given an analogy 
for political and juristic realism which would rule out 
law, as men had understood it in the past, from the 
social sciences. 

Much the same unsettling has been going on in 
the neighboring field of ethics. Writers are now talking 
about an “ethics without obligation or duty.” A recent 
author calls for an ethics without the idea of moral law 
or rule of morals, and would rid science, philosophy, 
and ethics of what he calls legalism. In nature, he 
thinks, things just happen. In ethics, ethical customs 
are arbitrary, in jurisprudence that is law which is 
done by the agents of government because they do it. 
In politics the constitution is whatever the ruling au- 
thority makes it for the time being. 

Philosophy has been a guide to law and lawmak- 


*Address delivered before the Chicago Bar Association 
at its Sesqui-Centennial meeting Sept. 16, 19387. 
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ing since the contact of Roman lawyers and Greek 
philosophers some two thousand years ago. But a 
school of philosophers has arisen which refuses to 
guide and denies that there is anything to guide by. 
Phenomenalism teaches us that there is no reality be- 
hind phenomena. The only significant things are the 
single phenomena themselves. There is no necessary 
connection or underlying significance. Each phenomenon 
stands self-sufficient by itself. Applied to jurisprudence, 
this gives us a theory of each decision and each admin- 
istrative determination as an item of official behavior 
to be considered by itself, and supplemented by a type 
of behaviorist psychology, it leads to a so-called realism 
which can see nothing in the judicial process but a 
series of phenomena of individual judicial action, de- 
termined by the economic environment and psycholog- 
ical condition of the particular judge at the particular 
time, but given a specious appearance of reason by 
juggling with traditional phrases and formulae. 
Moreover, behind this type of thinking about law 
and politics is post-war disillusionment, as it calls itself, 
and a resulting unreal realism. International law failed 
to do what men had confidently expected of it in the 
last century. Paper constitutions and English parlia- 
mentary institutions failed to do what was expected of 
them by a sanguine liberalism which culminated in Con- 
tinental Europe in the second decade of the present 
century. By way of reaction, there has been a quest of 
a government neither of laws nor of men, but of a 
man—the embodiment not of reason nor of experience 
but of will. This reaction has been intensified by the 
struggles for power incident to the rise of leaders of 
organized workers, and the concentration of economic 
power incident to economic unification. It is precisely 
to confine such struggles and to neutralize the effects 
of such concentrations that a constitution of checks 
and balances and legally defined and limited authorities 
is indicated for such a land as ours. But when so many 
of those who should be steadying and guiding judg- 
ment in such matters are groping in the general post- 
war bewilderment of thought, through loss of faith in 
reason, experience, and authority, and the more ag- 
gressive seek a way out in a non-rational, skeptical dog- 
matism, it is easy he ideas to gain currency that checks 
and balances and legal definitions and legal limitations 
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are superstitions, as one radical realist puts it, or pious 
deceptions to cover arbitrary official determinations, as 
they seem to others. 

Mr. Justice Holmes has told us that historical con- 
tinuity, while not a duty, is a necessity. Just now it 
is not fashionable to speak of development or of his- 
tory. Yet the historical determinism of the last century 
had at least quite as much truth in it as the psycholog- 
ical fatalism of today. The history of ideas and of insti- 
tutions shapes our polity and our laws no less than 
the economic surroundings and the individual person- 
alities for the time being that act upon them and with 
them. 

For historical reasons the Constitution is both a 
political and a legal document. Under it, political ques- 
tions are often legal, and legal questions to some extent 
political. In this respect our polity retains a prime 
characteristic of the English constitution from which it 
was largely derived. In the English polity there was no 
special public law differentiated from the ordinary law 
of the land. Questions of the power and authority of 
those who acted as the agents of government were, and 
still are, dealt with by the ordinary courts, in ordinary 
legal proceedings, on the principles of law applicable to 
every one. Hence the legal side and the political side 
of the Constitution are not wholly separable. But a 
happy balance between the specific and the general, 
between the redress of specific grievances and guaran- 
tee of specific rights, after the manner of Magna Charta, 
and general declarations of fundamental liberties, after 
the manner of the eighteenth-century publicists, keeps 
these two sides in equilibrium. It is true we do not 
justify any institution merely by showing that it is the 
culmination for the time being of a long line of con 
tinuous historical development. Yet intuition, on which 
it is the fashion today to rely rather than upon history 
and reason, is likely to be crude reason applied to par 
tial and limited experience. Experience developed by 
reason, and reason working on and tested by experience, 
have made and shaped our legal institutions. 

Three ,types of ideas entered into the Constitution 
The political ideas are largely those of the Puritan 
Revolution. The legal ideas are those of the seven 
teenth-century contests between the English courts and 
the crown. The Philosophical ideas are those of the 
eighteenth century which culminated in the French Dec 
laration of the Rights of Man and the Jeffersonian 
democracy of the beginning of the last century. There 
is a close kinship of these ideas. The political ideas are 
those of an era of revolt from authority; of individual 
interpretation of the Bible and non-comformity in re 
ligious organization, and of consociation rather than 
subordination in government. In short, they are ideas 
of the primacy of the individual man as the moral and 
so the political unit. The legal ideas are those of the 
relationally organized society of medieval England, in 
which the king was a great landlord in relation with 
tenants involving reciprocal rights and duties, as defined 
by Magna Charta, but reshaped and restated by the 
lawyers and courts of the seventeenth century to the 
exigencies of a polity in which the king was governor 
rather than landlord. The idea of legal limits to the 
authority of those who wield governmental power, en- 
forced as the law of the land in ordinary legal proceed 
ings in the courts, had grown up as part of the com- 
mon law of the English-speaking world and was claimed 
by the colonists at the time of the American Revolu- 
tion as a part of their birthright. So, too, the idea that 
the acts of those who wield governmental power must 


be reasonable, not arbitrary and unreasonable, as a | 
requirement given effect in the ordinary course of lega 
proceedings in the courts. England gave up this latte: 
idea after the Revolution of 1688 had made Parliament 
supreme. We retained the two ideas as they had bee: 
developed by the courts in the seventeenth century a1 
authoritatively expounded by Coke, the oracle of t 
ommon law. After a brief struggle at the beginning 
the nineteenth century, they became fundamental in \ 


constitutional law. 

Eighteenth-century political and legal philosopl 
went on ideas of what the rational man, living a life 
measured by reason, would claim and do and not d 
and so of rights and duties back of all constitutions an 
laws and declared not created thereby. The Constitu 
f ; 


tion was drawn up in the spirit of the eig! 
tury reliance upon reason. It was founded on faith 


teenth-ce1 


and restraints upon the unrational and in the organiza 
tion of the human conquest of internal nature which 
at least half of civilization. 


lurning to the development of the Constituti 
as such, after its framing and adoption, we have 
note that it contains three types of provisions. As ha 


been said, it is at once a political and a legal document 
It prescribes the framework of government and pre 
scribes limits of the lawful authority of the several o1 
gans and agencies of government. It guarantees c 
tain rights to the individuals subject to the authorit 
of government and defines and protects liberties, tha 
is, areas of non-restraint of men’s natural faculties ol 
ction. Also it contains what in effect are exhortations 
as to how government ought to be carried o1 

Of the provisions as to the framework of govern 


ment those which define authorities and spheres 

tion involve legal conceptions, legal principles ar 
sometimes rules of law. Both these and the primaril 
legal precepts which guarantee rights and secure libet 


ties call for judicial interpretation and application. Thu 
even the political side of the Constitution requires c 


stitutional law. There are laws in the text of the Con 
stitution, but it is law that gives life to t laws and 
to the text. It is important to bear this in mind b 
cause interpretation and application are not the same 
thing and much misunderstanding of our constitutional 
law arises from confusing them. Laws call for inter 
pretation and law determines how that interpretation 
shall proceed. As to many laws, the main difficulty is 
interpretation, finding the limits and ntent of the 
rule, and, when interpreted, application is a Y| 
matter of logical fitting of facts to rule As to many 
others, however, interpretation is a simple matter ar 
the whole difficulty is in application, which is not and 
cannot be wholly logical but demands a certain moral 
or in case of constitutional standards a certain politi 
cal judgment. It cannot be emphasized too strong] 
that even the strictly legal precepts of the Constitu 
tion are not all of one kind, and do not admit of pre 
cisely the same treatment by the courts Thus the 
task of constitutional law is by no means an easy one 
which may be comprehended offhand even by the law 
yer 

Of the legal precepts in the Constitution, some are 


rules, making definite detailed provision for definite 
detailed states of fact. Most of these are prohibitions, 


either expressly or in effect, guaranteeing certain lib- 
erties against governmental impairment or safeguard 
+o] 


ing them by certain limitations of governmental power 
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or certain prescribed modes of governmental interte 
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Such rules 1 found in section 9 of article I, 
1 clause 1 of section 3 





ticle Ii] n hrst amendment, the provisions 
varrants in t rth amendment, and in the fifth, 
seventh, nd thirteenth amendments. 
s are g nvolving limitations of the 
eranted, as tion 8 of article IJ. As soon 
was settle r the leadership of Marshall, 
liberal inte tion of these grants of power, 
to the pri stablished by the ninth and 
rendm«e evail, interpretation ceased 
to give much tr Sil most of the provisions had 
ll-recorded hist which made their legal import 
clear. But ld be born mind that the 
ibings of | and the guarantees would be 
nugatory if treat nly as pious exhortations, as ap- 
, o the | 1 lgment of legis- 
e or executi ; is shown amply, if it needed 
be shown, by te of the declarations of the 
ts of man in ( tinental and Latin American con- 
titutions \ It] first the Judicial Committee 
I Privy Cou inder the influence of the idea 
parliamentat { icy, which came in after 1688, 
uld not conceiv plying the limitations in the 
onstitutions of tl lominions to legislation in the 
urse of orderly | tion, today tl august tribunal 
is learned and tantly has pass on provincial 
legislation impairing the balance of province and do 
inion and legislation ultra vires 
Another ty l il precept establishes princi- 
es rather than ru That is, it lays down authori- 
tative premises for reasoning rather than making 
definite detailed pz ns for any definite, detailed 
state of fact. Such principles are to be found, for ex- 
ample, in the nint 1 the tenth amendments. They 
lo not call for int etation, but when the court is 
required to interpret rule, especiall rule defining 
he limits of state and national power or the limitations 
upon governmental rity, they furnish authorita 
tive starting point which the court’s reasoning 


may proceed 


Still another precept establishes legal 








lil val 

conceptions, that horitative categories to which 
questions may b¢ 1 with the result that certain 
rules, principles, and lards become applicable. Such 
are interstate com! full faith and credit, obliga- 
tion of contract, pt! es and immunities of citizens, 
equal protection of s. The Constitution leaves 
these categories ut [hey are not historically 
given nor are thi mon-law categories. They have 
required judicial d tion—judicial ascertainment of 
their limits and tl ntent. Nor could this judicial 
: development of th tegories have been avoided if 
they were to meat thing as preserving a balance 
between state and 1 n, and between vernment and 
individual lo leave t to legislative and executive 
definition for each « f controversy for the time be 
ing would put this | t the destructive mercy of 
politics, the very thi nst which tl were intend- 

' ing to guard 
. In addition nd not the least important, of 
the legal precepts in the Constitution lay down stand- 
ards to which governmental action is to be held to con- 
form. An example is the standard of due process of 
law established by tl fifth and by the fourteenth 
+ amendments. History makes the interpretation clear 
enough. Governmental action is not to be arbitrary 
we and unreasonabl What is reasonable is a question 
of law But the re nable is not defined by any rule 





or principle of law. Due process of law is a standard 
to be applied according to the ever-changing circum- 
stances of time and place, like the standard of due 
care, or of fair conduct of a fiduciary, or of reasonable 
service and reasonable facilities of a public utility, in 
private law. It involves all the difficulties involved in 
application of the latter standards, and indeed more, 
because it calls for a measure of political judgment 
also. It is here that most of the complaints as to our 
Constitution and our constitutional law have arisen, 
and it is here, too, that they have had their chief justi- 
fication. It is significant that more than a decade ago 
the Supreme Court of the United States perceived the 
difference between these standards, primarily raising 
problems of application, and rules raising only prob- 
lems of interpretation. The change from an abstract 
reasonableness to a concrete reasonableness is the most 
significant advance in our constitutional law in a gen- 
eration. 

Alongside the provisions as to the framework of 
government and the purely legal precepts there are 
certain statements of political principles or of norms of 
political behavior with no sanction. Such, for example, 
are the provisions in sections two and four of the four- 
teenth amendment, and those in the second and fourth 
sections of article IV. It is significant that many of 
these have remained mere exhortations and have by 
no means been put into effect. 

On its political side the Constitution has developed 
chiefly by amendment as provided for in its text. But 
most of the trouble which it has encountered has grown 
out of amendments rather than out of the instrument 
as originally framed and adopted. To some extent, 
however, the political side has developed by judicial 
working out of the details of the legal limits of author- 
ity and by judicial definition of constitutional concep- 
tions. While this development has been cautious, as 
one would expect of a common-law judiciary, it has 
avoided rigidity of detail and has on the whole well 
preserved the flexibility which marked the original text. 
On its legal side, if we think of the bill of rights, sub- 
stantially contemporaneous, as part from the beginning, 
except for the extension of the standard of due process 
of law from national to state legislation by the four- 
teenth amendment and the cutting off of suits by indi- 
viduals against states by the eleventh amendment, de- 
velopment has gone on by judicial decision. This de- 
velopment began in the nineteenth century, for it was 
not until Marbury v. Madison in 1803 that its founda- 
tion was laid securely, and the greater part of the 
development as to the bill of mghts took place in the 
last third of that century. Thus it went on under the 
influence of the nineteenth-century abhorrence of arbi- 
trary will as contrasted with reason. As a legacy from 
colonial times and of the political conditions of seven- 
teenth-century England, there was fear of an arbitrary 
executive. Down to the Civil War there was fear of 
a central government, something of which there had 
been no American experience other than that of the 
government at Westminster before the Revolution. 
After the Civil War, there was fear of arbitrary state 
legislation. Fear of a central government, however, did 
not result in a hampering interpretation of the grants 
of power to Congress. And the provisions interpreted 
and applied under the influence of fear of arbitrary 
state legislation established standards so that the appli- 
cation of them must always be made with reference to 
concrete social and economic conditions of the time and 
place, as the court now fully recognizes. We may say 
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that down to the Civil War, the Supreme Court had to 
pass on questions of can, after the Civil War and until 
the end of the nineteenth century on questions of can’t, 
and after 1900 once more on questions of can. It 
would be idle to deny that the course of judicial devel- 
opment of our constitutional law has been somewhat 
affected by these shiftings. Nevertheless, as one looks 
back over the whole course of the development he can- 
not but see that the balance between effective powers 
and restraints upon power has been maintained with 
remarkable skill. 

But we are told that checks and balances and con- 
stitutional limitations and guarantees of fundamental 
rights belong to the old simple slow-going days of our 
fathers and grandfathers and are not adapted to the 
complex, varied, hurried, crowded times in which we 
live. That great changes have taken place, and even 
greater may be about to take place, one cannot deny. 
Yet change has gone on constantly and rapidly from 
the very beginning of our polity and at least every other 
generation has felt that it was radically different from 
those which had gone before. Recurrently, too, those 
who have been for the time being over-impressed by 
change or impending change have attacked the Consti- 
tution and our constitutional law as hampering prog- 
ress. One may fix his eye on continuity or on dis- 
continuity in politics and in law, and just now the 
emphasis in every connection is on discontinuity. There 
are to be wholly new institutions as a matter of course, 
social, economic, political, and so legal. If one believes 
there is nothing stable or governed by law in the uni- 
verse, this is a corollary. If, however, one believes 
that there is significance in stability and that we are 
not living in a catch-as-catch-can universe determined 
by chance, he must ask as to adaptability, the response 
of enduring institutions to the inevitableness of change. 
For flexibility is a necessary quality both in institutions 
and in law. In law particularly, there must be a bal- 
ance between stability and change, between the stability 
required by the economic order and the change involved 
in the life which law is to govern. Law must be firm 
enough to assure stability and flexible enough to adapt 
itself to change. The justification of our constitutional 
law is that a law found and administered by judges 
has, in the experience of the world, best achieved that 
balance. Countries which had put their faith in law- 
makers to make law as well as laws have been finding 
this out in the present century. That the legal side 
of our Constitution has developed through judicial de- 
cisions, through judicial application of reason to ex- 
perience and judicial testing of reason by experience, 
has been a source of strength because this circumstance 
has made for flexibility in what is none the less a firm 
and stable fundamental law. 

Most of all, however, the Constitution owes its 
adaptability to the wisdom of its framers in avoiding too 
much detail. They were content to lay down relatively 
few rules and on the legal side to put their trust in 
law rather than in laws. Even the specific guarantees 
seek to use specific grievances as types, after the man- 
ner of the common law, and seldom tie down their 
protection to a narrow situation of the past. Thus the 
Constitution has been able to govern a very different 
land from that for which it was first drawn, and to 
govern that land in very diverse stages of its develop- 
ment and under very diverse conditions at different 
stages. It began to operate in the depression follow- 
ing the Revolution—the most profound and serious the 
country has ever known. It put an end to the period 











of uncertainty which obtained under the Confederati 
it stood fast through the era of expansion across the 
continent which gave us forty-eight states where there 
had been but thirteen, it survived the struggles over 
slavery and the Civil War, and has come unimpaired 
through at least a good part of the change from a rural 
agricultural to an urban industrial era. I see nothing 
to indicate that it will prove less adaptable to the further 
development of that era. Yet I concede it is not adapt- 
able to a communist, all-embracing, all-competent state 
nor to a fascist, corporative or communist dictatorshiy 
What, then, of the future of the Constitutior 
All prophecy is perilous. The question turns on what 
our social and economic and political future is to be 
One question, as men argue today, is whether that fu 
ture will call for a constitution or law or laws at all 
We cannot ignore the Marxian idea that abolition of 
private property will do away with the need of law and 
and so with the need of a constitution which declares 
itself expressly the supreme law of the land; that law 
is required only to maintain the position of a socially 
and economically dominant class, and that with the dis 
appearance of classes, when property is abolished, there 
will be no conflict of claims and desires requiring legal 
adjustment. But the Marxian idea presupposes, first, 
that there will always be enough of all the desirable 
material goods of existence to give each as much as he 
will desire, so that no contentions as to use and en- 
joyment can arise. Second, it presupposes that there 
will not be conflicts or overlappings of the desires and 
demands we catalogue as interests of personality, or 
that they will be so simple as not to require more than 
a common sense administrative determination for each 
individual case. Indeed, those who adhere to the Marx- 
ian idea, or to variants of it, urge that there are no 
such things as rights, to be secured by a constitution; 
that rights, so called, are but the results of threats of 
state interference, so that there would be none if the 
state kept its hands off. There is nothing in experience 
of human relations in a complex society in a crowded 
world to warrant faith in any of these propositions 
Yet the Constitution, especially the bill of rights, 
is largely concerned with liberty. It was framed in 
the eighteenth-century enthusiasm for liberty and de- 
veloped in the nineteenth-century faith in liberty, and 
one cannot deny that there has been a decline of interest 
in liberty in the present generation. Liberty is no 
longer a word to conjure with. There are even at- 
tempts to redefine liberty by taking the idea of freedom 
out of it. Perhaps we have so long been used to free- 
dom that we take it for granted and forget how it was 
won—forget its hard earned value. Perhaps we are 
so used to the orderly vindication of rights and adjust- 
ment of conflicting interests on reasoned formulations 
of experience made in advance of controversy, that we 
forget that the legal order is at the foundation of our 
social and economic system. It was the idea of our 
formative era to put political power in an all-embracing 
electorate to insure an ordered liberty on the theory 
that men would not make laws to impair their freedom, 
and would obey the laws because they had made them. 
Today there seems to be an idea of political power as 
something entrusted to groups in order to enable them 
to override laws. Where we had thought of political 
power as conferred to insure equality, it is thought of 
as possessed in order to insure group advantage. Eco- 
nomic advantage is proclaimed as the end of political 
power rather than liberty or equality. But the Con- 
stitution was made to endure beyond the fashions of 
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ht of any particular generation, and we may well 
‘ 


which will be the lasting concep- 


Recent political so-called realism relies much on 
ychology. If there is any deep-seated human be- 
r tendency illustrated by all political history it is 
voted repugnance to having one will subjected to 
arbitrary will of another. From Magna Charta 
the last decisions the XIV amendment recogni- 
of this had bec ind Anglo-American consti- 
onal law. As fa ick as the fourteenth century 
common-law courts made it clear to a masterful 
lantagenet king that could not by a private letter 


» the sheriff interfere to prevent execution of writ 


ssued from 


his court the orderly course of a private 


tigation. The courts had to teach the Stuart kings, 
nd American colonial rts sought to teach royal gov- 
ernors a simular less he Constitution, by laying 
lown a separation of powers, meant to enforce this 
esson. When we see Governors today directing sher- 
ffs not to enforce the orders of the courts issued to 
protect private rights from trespass, or see administra- 


tive boards attempting 


we are only 


10n which has been 1 


legal histor 


verrule the decrees of courts, 
ecrudescence of a phenome- 
rent in English and American 


witnessing 


y. English-speaking peoples have never 
swerved permanently 
tion to this substituti 


m their long-standing objec- 
will for reason. 


No doubt a cult f liberty can be carried too far. 


Very likely 


liberty in the last centu 
and order is in the wl 


tion. We h 


as to laws which sometit 
name of rights and law 
idea of individual intery 


ave a long 


it was carried too far in a cult of abstract 
\ balance between freedom 
background of the Constitu- 
udition of individual judgment 
es leads to lawlessness in the 
Behind this is the Protestant 
retation, the Puritan idea of 


being with one another rather than over one another, 
the non-conformist idea of free adherence to freely as- 


s< ciated reli 


right of revolution and 


mgregations, the Whig idea of a 
the pioneer idea of individual 


gious C 


self-sufficiency. Along with these, however, went ideas 


of reasonableness and 
duct and adjustment 


of the land. 


attempt to substitute str 


the law for 
Today, the 
reminiscent 
rising faith 
tors—things 
horred. But 


has been incident to di 


a reasoned ordering of con- 
relations according to the law 
In the seventeenth century there was an 
mg central government above 


this reas ordering tender of liberty. 


world over, there is a wave of absolutism 


of the seventeenth century. There is a 
in administration, in executives, in dicta- 
which the last century distrusted or ab- 
in Europe recrudescence of absolutism 


tegration into small absolutely 


ruled states. After a1 of integration and parlia- 
mentary institutions there has come what has been 
called a Balkanizing mpanied by centralization 
within each state under an increasingly absolute ad- 
ministrative regim¢ [he contrast with our political 
unification of almost a whole continent under a federal 
system with ample room for local autonomy is sugges- 
tive. A great and diversified domain, diversified in 


geographical 


ditions of racial origin 
political org: 
except under 


dominions, ( 


tinental or a 


constitutions 
developing a 


pends on a written constitution 


onditions as well as in con- 
never been ruled under one 


and econ 


unization otherwise than as an autocracy 
a federal constitution. The Great British 
‘anada, Australia, South Africa, rule con- 
Imost continental domains under federal 
much after our model. They, too, are 
constitutional law, for a federal system de- 


But a constitution de- 


pends upon law and law upon courts. Law and inde- 
pendent courts are the corner stones of our polity. 

There are two rival systems of adjusting relations 
and ordering conduct: adjudication, relying on law, 
and administration relying on individual official discre- 
tion. ‘The one relies on the generalized experience of 
all of us formulated in advance of controversy, the 
other relies on the intuition or special personal experi- 
ence of the official for the time being. Nineteenth-cen- 
tury America put the weight too heavily on adjudica- 
tion. Today we are putting too much on the executive 
and on administration. It is a significant testimony to 
the flexibility and adaptability of the Constitution that 
as successive stages in our economic and political de- 
velopment have called successively for leadership by 
the legislative, the judicial, and the executive depart- 
ments, according to the nature of the governmental 
problems confronting us, each of these co-ordinate and 
co-equal departments has been able for a season to take 
the lead without any revolution or alteration of the 
framework of our polity. Here, as everywhere else, a 
balance is called for and a constitution operating as the 
supreme law of the land maintains such a balance. 

We hear much today of the “corporative state,” 
an aggregate of occupational groups governing their 
internal concerns within and arranging their external 
relations by committees composed of representatives of 
each. Some think that the regime of collective bar- 
gaining is a step in this direction, that is, in the direc- 
tion of a society in which the unit is not the individual 
human being, but an occupational group. The truth 
in this is that men in society are united in all sorts 
and degrees of relations and groups and associations 
and that the inner order of these relations and groups 
and associations is the cement of the social order. But 
it is a mistake to think of each of us as in some one of 
these relations or groups or associations exclusively 
and for all purposes. We are in many at the same 
time, making varied demands upon our allegiance. The 
economic relations and groups and associations are not 
always those with the strongest hold, as religious history 
has shown more than once. In the modern world, po- 
litically organized society gives effect to the inner order 
of these relations and groups and associations and keeps 
that balance among them which is a presupposition of 
civilized society. 

Thus the idea of balance is inseparable from a well 
ordered society. It is a mistake to think it an obsolete 
idea of the seventeenth and eighteenth centuries. It is 
a mistake to think it something belonging only to a past 
era of small, simple things. The bigger, the more com- 
plex a society, the more and more numerous and com- 
plex these relations and groups and associations, the 
more complicated becomes the task of adjusting their 
conflicting and overlapping interests and clashing activi- 
ties. Hence the more need of a system of balance as 
contrasted with offhand adjustments for the time being, 
usually taking the form of giving in to the more in- 
sistent and unreasonable. If a shifting from agriculture 
to industry, from country to city, economic unification, 
business transcending political lines and interdepend- 
ence of localities have greatly increased the tasks of the 
central government and made for new demands upon 
federal administration, there is more not less need for 
checks upon the central authority to safeguard local 
needs in so vast a domain in which these changes have 
come and are going on at such varying rates. In par- 
ticular, it will sooner or later be apparent that there 
is urgent need of balance between rural agricultural 
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areas and industrial centers. The Constitution affords 
a permanent machinery for these balances demanded by 
the varying conditions of time and place. It is a con 
stitution for times, not for any one time, for a whol 
continent, a land of the most diverse local geographical, 
economic, social and even racial conditions. We are 
not a homogeneous people filling small unde 
uniform geographical, economic and social conditions 
and so are not comparable to the states of Western 
Europe from which too many current political ideas 
are being borrowed. 

It is worth noting that our present era of cen 
tralization, of growth of administrative agencies and of 
impatience of law is wholly comparable to the seven- 
teenth century when our public law took shape. Our 
constitutional ideas grew out of the circumstances of 
such a time as the present. Nothing could be more 
fallacious than to think of them as devised for an 
obsolete era. 

It was no accident that Canada, Australia and 
South Africa followed us in setting up a constitutional 
federal polity. Indeed, South Africa had seen some 
thing of what an administrative autocracy could lead 
to in a land of diversified population and interests. It 
is no accident that the judicial committee of the Privy 
Council and the courts of Canada, Australia, and South 
Africa now pass habitually on whether and how far 
legislative acts are ultra vires. It is by making these 
questions of lawmaking power questions of law that a 
federal polity is able to maintain its federal character. 

Nor may we admit that a constitution of legal 
checks and balances is impossible under the conditions 
of today. It will not do to say that democracy is to 
be saved by setting up an executive autocracy. There 
was a time when men thought it required a legislative 
autocracy. If an omnicompetent state, ruled by an 
omnicompetent superman is possible at all for any con 
siderable time in the world today, it must be in a 
homogeneous state peopled by men who have had little 
experience of freedom. In reality it is much more pos 
sible inthe long run in an era of small things than in 
one of big complex things in a state ruling a whole 
continent. But only an omnicompetent administrative 
hierarchy can operate on the principle that law is what 
ever is done officially and that whatever is done offi- 
cially is law. To reduce the judicial office to one of 
rubber stamping what is done or procured by the ex 
ecutive is to destroy constitutional government. 

What such a regime would lead to is shown by 
the spectacle, too common just now, of state executives 
seeking for political reasons to deprive citizens arbi 
trarily of their valuable franchises and defying courts 
when they seek to inquire into the legal basis of such 
deprivation and protect rights guaranteed by the Con 
stitution. It is shown by such things as administrative 
revocation of a pilot’s license on an ex parte experiment, 
at the instance of and in the presence of adversely in 
terested parties. It is at least suggested by some recent 
hearings before administrative boards in labor contro 
versies. As reads of t things, he must be 
thankful for our bill of rights the more the 
power of government increases, the more there is need 
of constitutional limitations as the 


area 


one 
Indeed. 


law of the land 
The greater the growth of central authority operating 
at long range, the more need there is of the guarantees 
of fundamental rights in a written constitution. The 
stronger the central executive, the more danger there 
is from the attempt of groups to impose upon their 
neighbors their ideas of life, their conceptions of what 


is done and what not, as well as to impose their & 
nomic demands at the expense of 
there is need to guard against the attempt of grou 
to use the machinery of organized government to 


others; the m 


quire adhesion to their economic or religious tenets 
less than to advance their economic status 

What is really peculiar to our American polity 
fifth fourteenth amendments 
question of arbitrariness and unreasonableness 
in imposing a 


in the and inaking 


lation a question of law; judici 

upon legislation to the extent of a review with refe 
ence to the reasonableness of its deprivations of liber 
and property. But the matter here is not one of inte 
pretation. It is quite beside the 
of liberal interpretation. What 
understanding that a standard is to be apy 
rule. And as to the rules and conceptions « 
stitution, the cry for a “liberal” 
usually meant a demand for a spurious interpretati 
enabling the executive to amend the Constitution wit 
out resorting to the appointed constitutional proces 
Radio and aerial navigation and motor vehicles hay 
hurr 


mark here talk 
is called l r cle 


mterpre tation 


accustomed us to doing things in an extreme of 
We need to remember that much can be undone in 
hurry which it has taken generations to build up, whi 
can be replaced, if at all, only by a slow and painfu 
A particular generation is but life 
social and political institutions. <A 
restrains institutional waste justifies the delay 


process. tenant 


constitution whi 
checks it imposes. 
Not the least achievement of recent thought 


ing up the idea of a necessity of absolute choice between 


things which seem opposed to each other. In 
this means giving up of the idea that we must 
ably and irrevocably choose between an omnic 
state and free spontaneous individual initiative, 
administration and adjudication, between a system of 
administrative absolutism and an administration bound 
tight by legal restrictions and judicial review, 
a dictator and a system of loosely directed 
is called for. 


litics 
polltic 
inevit 

mpetent 


between 


between 
muddle 
Here, too, a balance Both social control 
and free individual self-assertion are agenci 

lization maintain 

transmit the conquest of external nature and 

jection of internal nature which make for th 

ment of human 
folding. 

A soldier visiting a military 
cadets that he observed all their time was g 
study of war, whereas three-fourths of theit 
be spent in peace, and so called on them to stud) 
He need not have been wholly jesting, or, if 
was not the first to tell the truth 
dictator state is adapted to war and the older 
polity resorted to a dictator in time of 
But neither 
mal or staple conditions of the modern 
polity which looks to 


and 
gradually to the change which is involved 
is the polity which will endure and unde 


Both are needed to 


powers to their highest po 


at aden y 


jester 


Wal 


emergency war nor emergen 


1 
stabil 


t\ 


peace 


ns 

will do great things 

Is the future of the Constitution anyt 
than the future of the United States? Ther: 
day be other governments on this soil. We 
come Balkanized, as 
time, Or we may set up a dictator, whicl 
tendency of the time. But they will not be tl 


seems to be a tenden 





idestructible states 
s and nation, giving scope for the development and 
tioning of each, at 
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s of America except as an indestructible union 
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United 
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survived transit 


insition from a hon 
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pot of races and 
to fear it ca 


tat 
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maintaining a balance between 


1 a like balance between the in 
tically organized society. 
mes to what is to be the future 
Our constitutional government 
rom thirteen states along the 
| empire, survived the struggle 


geneous folk of one stock toa 
px oples. There seems no good 


survive the class struggles in- 


unification in the wake of air transport, radio, and 
streamlined trains. 

English constitutional monarchy based on the idea 
of legal limitation of governmental action, legal re- 
sponsibility of officials, and judicial securing of the 
rights of individuals against arbitrary official action, 
survived from the Middle Ages through the sixteenth 
and seventeenth-century era of centralization and the 
eighteenth-century era of absolute governments into 
the nineteenth century, and in the twentieth century its 
modern form of a constitutional administrative regime 


; etween a society lanters and one of traders and has grown strong in a time when much of the world 
a nufacturers, surv! civil war and come out is turning to dictators and to administrative absolutism. 
ger, survived entry into world affairs, survived Our federal constitutional democracy may well survive 


this era of centralization and economic unification for 
like reasons. Whether we are ruled by Rex or by 
Demos, a ruler ruling reasonably under God and the 
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fo Found a Nation in Which Neither Tyranny nor Lawlessness Would Be Tolerated, Nor 
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of its power. When it hinted to Washington that it 
would like to make him king, he replied: “I view your 
suggestion with abhorrence. You could not find a 
person to whom your proposal is more disagreeable. If 
you have any regard for your country or respect for 


N a May morning in 1787 there was a chiming of 
z bells and booming of cannons in Philadelphia. 
by General George Washington had arrived at the 
4 anks of the Schuylkill and escorted by a cavalry troop 
ade his way to the State House to pay his respects 
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Philadelphia 


Prussia; Louis X\ 
of Italy were ruled | 
throne sat George 


us raise 


success of the constitutional con- 
They sounded the key-note 
one of them bade the delegates 
tle, partial, local interests” and 
a standard to which the 


uir. The event is in the hands 


nvention’s problem and how was 


petty despots. On the English 
In 1787 Thomas Paine in Eng- 


1782 the Continental Army in 
s semi-mutinous and conscious 


nder the auspices of the Bar Associa- 


Sept. 16, 193 


£ 


to Governor Benjamin Franklin. There soon clasped me, banish such thoughts from your mind and never 
hands the two men — more than any others had again communicate a sentiment of like nature.” 
wrought the Independence of the Thirteen colonies and Washington and his fifty-four colleagues of 1787 


determined to establish no autocracy here, for wherever 
autocracy had prevailed, thought had been enslaved, 
society stratified into castes, and enterprise discouraged. 
The era of Autocracy Ascendant was the “Dark Ages” 
of the World. Progress came only when shackles 
began to be loosened from minds and chains from limbs. 
Every great thought has come from a brain that was 
sovereign of itself; great inventions are products of a 


met? There was then not one great republic on ° boo geal oa 
earth. Catherine ruled Russia: Frederick the Great, ‘ee society. Aptly did Edmund Burke say: “Liberty 
France; and the divided people is not only a private blessing, it is the vital spring of 


energy of the State itself.” 
The members of the Conyention determined to es- 
tablish a nation where industry and commerce would 


land was writing ; called “The Rights of Man.” . 
For the sentiments he therein expressed he was ot be hampered by arbitrary laws or a strangulating 
harged with treas and became a fugitive from bureaucracy, where character and brain would be the 


only test of rank, where there would be no crusts of 
caste to break through and where the pursuit of hap- 
piness would be open to all. They proposed to dedi- 
cate at least one country to mankind. 

tut establishing a sound government in place of 
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the tyranny destroyed was a difficult problem. Con- 
struction, unlike destruction, requires both force and 
wisdom. The government under the Confederation 
was a mere make-believe. Conditions prevailing here 
from 1781 to 1787 were characterized by John Fiske 
as “Drifting Toward Anarchy.” ‘The statesmen of 
1787 held that the first duty of any people is the main- 
tenance of social order, that order comes even before 
liberty, for where there is no order there will not long 
be liberty. They held that force can be used legiti- 
mately only as a function of government and that when 
any individuals attempt either singly or in groups to 
obtain their ends by force they are usurpers and out 
laws. 

Those who think that our Constitution must be 
set aside in times of stress and strain should learn that 
the Constitution was adopted to meet stress and strain. 
Our Ship of State was constructed to ride the storms. 
John Fiske characterizes the years between Yorktown 
and the adoption of the Constitution as “The Critical 
Period of American History.” He says: “By 1786 
under the universal depression and want of confidence, 
all trade had well nigh stopped, and political quackery, 
with its cheap and dirty remedies, had full control of 
the field. There was a Barmecide feast of economic 
vagaries.” Seven states issued fiat money, whose sole 
legacy is a phrase: “Not worth a continental.” In 
Rhode Island there was tyranny and in Massachusetts 
rebellion. “The goddess of discord reigned,” said Fiske. 
Court houses were burned and judges intimidated by 
armed mobs. Demagogues declared that the time had 
come for wiping out all debts. Three hundred muti 
nous soldiers of the Continental Army drove the Con 
tinental Congress out of Philadelphia and it sought 
refuge in Princeton. In 1783 Washington had de- 
clared that it must soon be determined whether the 
revolution had been a blessing or a curse. Fisher 
Ames in his Eulogy on Washington said: “Creditors 
were treated as outlaws and society was shaken to its 
foundation.” Bancroft says that “the passage of laws 
by thé various states impairing the obligations of con 
tracts” and the “necessity of providing effectually for 
the security of private rights and the steady dispensa 
tion of justice, brought about the new constitution.” 
Chief Justice Marshall, in Ogden v. Saunders, also 
bears witness to the disorders which made the adop- 
tion of the Constitution necessary for the preservation 
of credit and commercial intercourse. 

Washington and Franklin and Madison and Wil 
son and Hamilton and their associates demanded law 
and order, and the discharge of every public and pri 
vate obligation; they knew that on that prehistoric 
day when for the first time some man fulfilled at per 
sonal sacrifice a promise he had made, social confi 
dence was born and civilization began. They knew 
that the husbandry of civilization has to be protected 
by a wise and firm government both from the lawless 
and from those empirics who would dose the body- 
economic with poisonous panaceas. 

To found a nation in which neither tyranny nor 
lawlessness would be tolerated nor legislative alchemy 
encouraged, a nation ruled neither by despots nor 
demagogues, was the supreme problem in 1787. A 
“government of the people” means the rule of neither 
a man nor a mob. 

The delegates to this Convention were adequate 
men. They knew both history and humanity. Fvery 
one of them was inured to toil and hardship. They 
had their rootholds in the nourishing earth. Not one 












of them had learned to walk by being carried. The, 
entertained no idea of establishing a nation in whic] 
indolence would be remunerative. Whatever they 
sessed represented an achievement, not an endowment 
lo them government was something to live unde 
not on. In the theatre of life their habitat was 
arena where men gain the “wrestling thews that 

the world,” 

Many of them had been soldiers of the Revolut 
to them “Valley Forge” and “Monmouth” were expe: 
ences. They knew the histories of republics and of 
pires. While Jefferson, being Minister to France, « 
not attend this Convention, his friend, James Mad 
was here, and he and James Wilson were the Cony 
tion’s leaders. In Jefferson’s library at Monti 
where he and Madison had often collaborated, tl 
were the constitutions of scores of republics which 
ing more than twenty centuries had flared and fa 
Madison had no illusion about establishing a pure d 
ocracy. He said: “Democracies have ever been sj 
tacles of turbulence and contention; have ever | 
found incompatible with personal security, or the ri 
of property, and have in general been as short in tl 
lives, as they have been violent in their deaths. 
the other hand, a republic offers a different prosp 
and promises the cure for which we are seeking. 

a well-organized republic,” said he, you can “gua 
against the cabals of the few and the confusion of 
multitude.” 

John Locke’s “Treatises on Government” and 
































































other works on social polity vindicating the principk y 
. 2 a 4 
of democracy and toleration, and the 18th century : 
great book, Montesquieu’s “Spirit of the Laws,” 7 


which separation of governmental powers was declar« 
to be the only safeguard against tyranny, were wi 
known to most of the delegates. They accepted 
thesis of Locke that as the true end of government 
the mutual preservation of the lives, liberties and 
property of the people, a government which invades 
these rights is guilty of a breach of trust. During 
their lifetime Blackstone had given to the world his 
Commentaries in which he marshaled those principl 
of natural justice which Englishmen so often fought : 
for—principles respected by British kings and parlia 
ments since Charles I flouted them and lost his hea 
and George III flouted them and lost an 
An appreciation of nature’s limitations of govern 
ment is the hall-mark of statesmanship 
mislead the people into the belief that government pos 
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‘Impire 


low , , 
emagogue 


sesses the wisdom and power of deity. Statesmen neve j 
confuse government with God. They encourage th | 
individual to be a lifter, not a leaner. They know that 

; ; 


government has no wealth and no power except what 
citizens put into it, that the functions of government 


ire administered by average men, and that placing 

man in office does not change the chemistry of his ; 
character or convert mediocrity into genius. Spang 

ler says that Bismarck was a statesman of the first 

rank because he practiced only “the art of the possible.” 
When law-makers attempt to practice the art of the 
impossible, their handiwork is confusion. Progress 


has been marked by the reclamation of vast areas of 
man’s activity from the infestation of bureaucrats. Just 
as a planet out of its orbit would mean celestial chaos 
-government out of its orbit does mean social chaos 
Anglo-Saxon history is an epic of a ten centuries’ ‘ 
fight against political and economic straight-jackets 





These men here knew that wealth can be disintegrated 
and happiness destroyed by the folly that always char- 
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es the administration of inexperienced, vain- 
ionary men; and that whereas “in the 
f human events” such men sometimes acquire 
power, it becomes essential to the safety of a 
that the exercise of such power be controlled 
recepts of political wisdom embodied in or- 
; Hamilton said in the Federalist: “If angels 
rovern men, no controls on government would 


ink we Americans may look upon the old State 
when the lawgivers were assembled there in 
87 as being another “Mt. Sinai” where God, speak- 
1 as He once spoke through the 
rael, revealed principles of sound 
American people, which can no 
them without destroying this 
len Commandments can be abro- 
without destroying the moral order of the world. 
ine admot non Mt. Sinai was: “I bore you 
les’ wings and brought you to myself. Now if 
ill obey 1 ice and keep my covenants, ye 
a treasure to me above all people.” 
rl commandments in the Constitu- 
but taking its tenor and purport in its entirety, | 
gically group these into four, 
o every one of which is vital to the permanence 
wing of this Republic. First commandment: 
right of the several states to regulate their own 
must remain inviolate.” Every friend of lib- 
rty has always contended for the autonomy of states. 
is what Ireland contended for for 700 tragic years. 
entralized regulation of domestic affairs has always 
eant tyranny and disorder. In 1786 Jefferson wrote to 
Madison that in the proposed union there should be a 
roper division of powers between the federal and state 
governments. To that principle every delegate ac- 
eded. But for that principle there would have been 
» union. Repudiate that principle and our liberties 
ill be engulfed. Jefferson well said: “When all gov- 
ernment shall be drawn to Washington as the center 
f all power it will become venal and oppressive.” Chief 
lustice John Marshall, speaking for the Supreme Court, 
leclared in 1819: “No political dreamer was ever wild 
enough to think of breaking down the lines which sep- 
irate the States and of compounding the American 
people into one common mass.” Andrew Jackson in 
his Farewell Address said: “There are those who wish 
to enlarge the powers of the Central Government. Their 
ittempts should be firmly opposed. One evil example 
vill lead to other measures still more mischievous, and 
 ... supposed advantages or temporary circumstances 
shall ever be permitted to justify the assumption of 
power not given by the Constitution, the General Gov- 
rnment will before long absorb all the powers of legis- 
lation and we will have one consolidated government. 
Every friend of our free institutions should always be 
prepared to maintain unimpaired and in full vigor the 
rights of the States.” 

The statesmanship of Abraham Lincoln was never 
more clearly revealed than when in the midst of the 
passions engendered by Civil War he rejected the par- 
tisan plan to treat the Southern States as “conquered 
provinces,” and with flawless wisdom declared that the 
seceded states should be restored to the Union with all 
their self-governing powers unimpaired. Fidelity to 
that principle gave us a re-united country ; infidelity to 
that principle will wreck this Republic. 

The second commandment of the Constitution is, 
“Entrust no official with autocratic power.” The auto- 













cratic-minded hate a constitution. In 1851 Napoleon 
III, ambitious for power, subverted the Constitution 
he had sworn to uphold. Hitler first abolished the 
Constitution of the German Republic and on its ruins 
built his absolutism. All autocrats proclaim high moral 
purposes, as John Calvin did when he burned Servetus. 
Their philosophy is that the individual must for his 
own sake be regimented; he is a mere molecule in a 
mass to be directed ; he is an infant who never becomes 
politically “of age.” America scorns that philosophy. 
The Genius of this country has always said: 


“Give me men to match my mountains, 
Give me men to match my plains, 
Men with empires in their purposes 
And new eras in their brains.” 


The Constitution does not prohibit only those offi- 
cial acts which are always obviously bad; it prohibits 
official acts which may at the moment appear to be good 
but which in the light of long human experience would 
result in public disaster and loss of individual liberty. 
Constitutions are to governments what time-honored 
and tested principles of right conduct are to individ- 
uals. Disdaining party rage, the Constitution “holds 
the spirit of the Age against the spirit of the Time,” 
and it requires that before the President or any other 
official exercises authority he must take an oath “to 
preserve, protect and defend” it. The framers of the 
Constitution regarded such an oath as a covenant with 
God and with the American people, and they assumed 
that no official so honored and so sworn would violate 
it. 

Jeremiah S. Black once said: “A free democratic 
republican system of government such as ours was in- 
tended to be, scrupulously administered within its con- 
stitutional limits, is without doubt the choicest bless- 
ing God ever vouchsafed any people. On the other 
hand,” he added, “it is quite as sure that a government 
whose officers swear to save, yet perjuriously work to 
destroy; who promise to execute a most sacred trust, 
according to terms prescribed with unmistakable clear- 
ness, and then dishonestly break the engagement—such 
a government administered by such men becomes an 
unspeakable curse. It is a demoralizing cheat and a 
base imposture.” 

Laski says: “The one assured result of historical 
investigation is the lesson that uncontrolled power is 
invariably poisonous to those who possess it. They are 
always tempted to impose their canons of good upon 
others, and they assume that the good of the commun- 
ity depends upon the continuance of their power. Lib- 
erty always demands a limitation of political authority.” 
This canon of sound statesmanship is based on a fact 
of human nature that “power breeds arrogance and 
arrogance corrupts the understanding heart.” There 
is nothing so intoxicating as the wine of power. Some- 
where in most humari brains lurks that cave-man in- 
heritance, the spirit of intolerance. The “strong-drink” 
of unrestrained power quickens this intolerant spirit 
into activity, as witness the scholarly Danton and the 
once tender-hearted Robespierre turned into terrorists 
by the intoxication of dictatorship. 

Arbitrary power always marks the end of liberal- 
ism—and true liberalism is civilization’s finest fruitage. 
Where liberalism prevails every human being possesses 
all the personal freedom which is consistent with the 
well-being of others, and there is a free press and free- 
dom of speech and of assemblage and an utter absence 
of racial and religious bigotry and intolerance. The 
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servant of justice and be- 
be one of the highest at- 


irbitrary, irresponsible 
human hands.” That is 
“emergency” 
the Constitution or ignoring 
four years of Civil 


No so-called 


teered by the Constitution and 
captall trod the | ridge of the Ship of 
‘ le ve lat d be van his second 


ndustrial paralysis, 
he Constitution by 
Federal power it contains, 
attacked by im 
nd by enforcing its limita 
states and the 


or oT tne 





te, the rian, characterizes fidelity by pub 
ials to a 1 n’s fundamental law as “consti 
ivers that it is the one indispens 

hich the safety and success of 
ret veri t depends. Unless public officials 
nstitut | morality, their professed loyalty 
nstitutior mere mummery Americans, if 
till possess t re of character, will never sub- 
f governed by a 
r howeve cruised may be his official title 
1 wi out constitutional 
cannot | trusted by a people who desire to 
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e Constitution, ac- 


S nd tenor, is 


rding to its purport and ‘Arbitrary power 

ill never be lodged in any majority The doctrine 

the divine right of majorities is as wicked, as brutal, 

1 as danget in liberty as the now repudi- 

d doctrine of ne right of kings. There is not 

‘ lictator in the world today who does not claim that 
i e holds a mandate from the majority. The doctrine 
; jority rule unrestrained by organic law is in its 
: ssence the doctt that “might makes right,” or, to 
4 it it diffe t gl is the selfish interest of 
} e strongest idescence of this long discred- 
j 1 doctrine ha nverted Spain into a shambles, 
here a million |] have been sacrificed during this 

st year [his is the doctrine of every dictator in the 

1 and it W ens the destruction of civiliza 

itself. It the doctrine of the mob at Alton, 

Illinois. in 1837 } destroyed the press of Elijah 
Lovejoy and killed him because he demanded Negro 
mancipation. FE: 1 exemplified that doctrine when 

she oppressed Ireland. Russia, Germany and Austria 
nvoked the sar loctrine to justify the dismember- 

lent of Poland Human rights were utterly wiped 

ut in France whe litical power was exercised there 

an unrestrained jority. The time was well called 

he “Terror”. M e., the “Commune,” surrounded 

the Convention i1 ris and shrieked their demands to 

the delegates None uinsaid their “majority rule.” 

vhich quickly becomes “majority ruin’. What the 

French people got hen slogan-shouting demagogues 
stablished n rit rule.” was “liberty” to kill, 
equality” i1 | “fraternitv” in death. To 

he stirring strait the Marseillaise the guillotine 

ut off the heads kings, nobles and commoners with 

perfect “equalit 1 “the waters of the Seine ran 
ncarnadine he sea.” To advertise his “liberalism,” 

: Louis Phillippe. Duke of Orleans. baptized himself 
t “C4 een Equality” and ioined the “maioritv” in vot- 





ing to execute his cousin, King Louis XVI. Ten 
months later “Citizen Equality’s” estates were confis 
cated and his own ex-aristocratic neck was bared to 
the blade. On October 16, 1793, Robespierre and 
Danton, then co-leaders of the “majority,” sent Marie 
Antoinette in a tumbrel to her death. On April 5, 1794, 
Robespierre, then sole leader of the “majority” sent 
Danton and a score of others to their gory doom. In 
46 days after June 11, 1794, Robespierre, as then un 
disputed leader of the “majority,” sent 1,285 men and 
women to the guillotine, and on July 28, 1794, the new 
leader of the “majority” on that particular day, sent 
Robespierre and twenty of his friends to the same place 
Unrestrained majorities drunk with power, like tigers 
drunk with blood, are likely to be fickle in their fero- 
cious fancies 

Under the reign of “majority rule” the leader of 
today’s majority is likely to be among tomorrow’s mur- 
dered minority. Russia furnishes the most recent proof 
of that. Stalin, one of those heaved to the top in the 
Russian convulsion, has exiled or murdered his former 
associates and by copious blood letting he is contin- 
ually discouraging the majority from heaving again 
lest he himself be heaved into exile or the grave. This 
is the orthodox technique of dictatorship. In 1795 
Napoleon with “a whiff of grapeshot” mastered the 
mob in Paris, soon became the autocrat of France and 
remained so for twenty years. Unrestrained majority 
rule always means mob rule; mob rule means disorder 
and violence and finally that anarchy which makes a 
dictatorship inevitable and welcome. Polybius, the 
Greek historian, noted and recorded this cycle 150 
years before Christ. Today Spain vividly illustrates it. 
The mob eventually will find its master. 

The American idea is that there are human rights 
to be put beyond the reach of majorities, mobs or mas- 
ters. These human rights include the right to possess 
property. The right has always been a badge of a free 
man, for a slave is property. Jefferson declared that 
the first principle of human association is “the guaran- 
tee to every one of a free exercise of his industry and 
the possession of the fruits acquired by it.” Where 
property is not protected, life is insecure, as the Kulaks 
of Russia discovered. Human rights and property 
rights are not in conflict; they survive or perish to- 
gether. 

And now for the fourth command. Since in the 
Constitution the people made only limited grants of 
power to the Chief Executive and to Congress and since 
limitations are vain if those to whom they apply can 
ignore them or interpret them as they please, it fol- 
lows that it is an implicit constitutional mandate that 
quarantees to citizens and limitations on officials shall 
be potentialized and maintained by the Supreme Court 
of the United States. Experience proves that the only 
citadel of individual rights and the only anchor of con- 
stitutional government, is a fearless, independent judi- 
ciary. Life, liberty and property were never before so 
insecure in Germany as they are now when so ‘called 
“Peoples’ Courts” consist of cowed judges. The judge 
who refused to convict men unjustly accused of setting 
fire to the Reichstag building was summarily ousted 
by the German dictator. When the latter explained why 
on June 30, 1934, he had done to death, with the merest 
mockery of a trial, over two hundred human beings, 
he declared: “If someone asks me why we did not 
invoke an ordinary court to deal with these men, I can 
only tell him: In this hour I was responsible for the 
fate of the nation, therefore the Suprem* Court of the 













































































750 





AMERICAN Bar ASSOCIATION JOURNAL 





myself.” In that country where the courts have be- 
come subservient to a dictator, 600,000 members of a 
great race are treated as outcasts, despoiled of their 
property and deprived of the right to earn their daily 
bread, and the communicants of a great church have 
been denied religious freedom. Servile courts always 
mean an enslaved people. What a boon a constitution 
like ours, with an independent judiciary to maintain it 
would be to those persecuted millions! Our own James 
Wilson well said: “How can a state expect to have 
peace and order unless the administration of justice be 
able and impartial? Can such an administration be 
expected unless the judges can maintain independent 
characters? Can independence be expected from judges 
who are liable to be tossed about by every veering gale 
of politics and who can be rescued from destruction 
only by dexterously swimming along with every suc- 
cessive tide of party? Is there not reason to fear that 
in such a situation the decisions of courts would cease 
to be the voice of law and justice and become the echo 
of faction and violence ?” 

Anglo-Saxons long struggled for an independent 
judiciary. Of the England when judges were royal 
puppets, Sir Matthew Hale said: “Almost every of- 
fence that seemed to be a breach of allegiance to the 
king was by judicial construction raised into the crime 
of high treason.” When Sir Edward Coke as a judge 
dared to defy James I as king, it was a victory for lib- 
erty. The finest fruitage of the English Revolution of 
1688 was an independent tribunal of justice. A major 
charge against George III, in the Declaration of In- 
dependence was that he had “made Judges dependent 
on his will.” 

In Russia the daily reports of firing squads echo 
the subserviency of Russian courts. There tens of 
thousands of human beings have been executed on the 
mere nod of a dictator. Victor Hugo in telling of 
Napoleon III’s violation of his constitutional oath and 
of hig assumption of dictatorship, describes first the 
suppression of the legislature and then adds this: “And 
now for the judiciary: What was once known as the 
Court of Cassation is now nothing more than the regis- 
tration office of the councils of war. A soldier leaves 
the guardroom and writes on the margin of the book of 
the law: ‘I wish’ or ‘I do not wish’. On all sides the 
corporal orders and the magistrate countersigns. ‘Come 
now! tuck up your togas, march, or if not—’ And as 
a result we have these judgments, these arrests, these 
abominable sentences! What a spectacle is that flock 
of judges, with drooping head and bended back, driven 
at the butt-ends of a musket to the perpetration of every 
infamy and every crime!” After making Parliament 
and the court subservient to his will, Napoleon III 
then turned on the press and as Hugo says, “made it 
a mockery to utter the phrase ‘freedom of the press’.” 

How refreshing it is to turn from the black and 
crimson pages written by intimidated judges of Eng- 
land before 1688, of the France of Napoleon III, and 
of the Russia and Germany of today, to the stainless 
pages which record the brave acts of justice by the 
independent judiciary of the United States! In this 
country as in others, political passion has sometimes 
raged in men in high positions and has unfitted them 
to hold the scales of justice. Forty years before our 
Constitution was written Montesquieu laid down the 
proposition that “There is no liberty if the judicial 
power be not separated from the legislative and the 
executive.” The builders of our Constitution accepted 


people during these twenty-four hours consisted of 





that proposition and made it the corner-stone of 
republic. From time to time in our own history, « 
stitutional guarantees of individual rights have | 
flouted by either the Executive or Congress and it 
required the whole power of the Supreme Court 
vindicate them. In 1807 the Executive Branch of the 
Federal government pressed for the conviction of 
Aaron Burr on a state of facts which would have ma 
his conviction as great an outrage as the capital cor 
viction of Algernon Sidney in 1683 at the behest of t 
Crown. It was the Chief Justice of the United Stat 
John Marshall, who protected Aaron Burr from th 
who were thirsting for his blood. No threats of i: 
peachment made against Marshall (and they wer 
made), no hanging of him in effigy by mobs (and 
Baltimore mob did so hang him), could divert the Cl 
Justice from the path of duty. Senator Beveridge 
“The Development of the American Constitution,” sz 
“By that series of opinions (in the Burr case), Ji 
Marshall forever overthrew the cruel, brutal, inhuma: 
illogical British and European doctrine of constructi 
treason, and established in place of it the humane, ri 
sonable, American doctrine of actual and personal tré 
son. Careful scholars have estimated that, during ou 
Civil War, those opinions of Chief Justice Marshal 
saved the lives of thousands of innocent men a1 
women who otherwise would have been sacrificed 
the passions of war.” 

In the same City of Richmond where Chief Jus 
tice Marshall placed the shield of the Constitutio: 
around Aaron Burr, another Chief Justice of the United 
States, Salmon P. Chase, in 1868, placed the sam 
shield around Jefferson Davis and protected him against 
those of both the Executive and Legislative depart 
ments of the government who were planning to put 
him on trial under conditions which would have 
amounted to the taking of his liberty and possibly his 
life without regard to his constitutional rights. The 
release of Jefferson Davis was due to the then Chief 
Justice of the United States. 

In 1866 the Supreme Court in Ex Parte Milligan 
vindicated the right to trial by jury against the protest 
of the Executive branch of the government and saved 
from execution three men who had been condemned to 
death by a military tribunal set up in the State of In- 
diana. Justice Davis in that case said: “The founders 
of our government were familiar with the history of 
the struggle for liberty and they made secure in a writ- 
ten constitution every right which the people had 
wrested from power during a contest of ages. The 
Constitution is a law for rulers and people and covers 
with the shield of its protection all classes of men, at 
all times, and under all circumstances. Wicked 
men, ambitious for power . . . may sometime fill the 
place once occupied by Washington and Lincoln 
Unlimited power is hazardous to free men.” 

In Cummings v. Missouri, 71 U. S. 277, the Su- 
preme Court reversed the action of the State of Mis- 
souri in holding guilty of a violation of its laws a 
Catholic priest who preached and taught school in that 
state without first taking an oath that he had been 
loyal to the United States during the Civil War. 

In Pierce, the Governor of Oregon, v. The Society 
of Sisters, 268 U. S. 510, representatives both of Catho 
lic organizations and of Jewish organizations appealed 
to the Supreme Court of this country against a 
law in Oregon which forbade sending children between 
eight and sixteen years of age to other than public 
schools. The Supreme Court heard the appeal and 
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ed the law vid. No man with prejudice in 
against 1ce or any religion has ever sat 
Supreme of the United States. May that 
record be neve! broken ! 
In Meyer \ raska, 262 U. S. 390, in 1923 the 
ne Court set aside an act of the State of Ne- 
which 1 cted the teaching of any foreign 
1ag ols. In Boyd v. U. S., 116 
5. 616, the S e Court protected citizens whose 
priva been unlawfully invaded by gov- 
gents armed with search warrants issued 
t p bl use, the court saying: “It is not 
breaking of at ’s doors, and the rummaging of 
lrawers that constitutes the essence of the offence, 
is the invas of his indefeasible right of per- 
security, personal liberty and private property.” 


In Yick Wo v. Hopkins, 118 U. S. 356, the Su- 
| 1 an alien Chinaman in San Fran- 
in the lawful pursuit of his laundry business 
and exactions of the city offi- 
of San Francisc In Powell v. Alabama, 287 
45, the Supreme Court set aside the sentence of 
lefendants who had been tried 
bservance of their constitutional 
Mississippi, 297 U. S. 278, the 
aside the death penalty on Negro 
nvictions had been obtained on con- 
ons extorted by force and violence. In that case 
Chief Justice Hughes denounced “mob domination”. 
Grosjean v. American Press Co., 297 U. S. 233, 

e Supreme Court maintained the freedom of the press 
in Louisiana—freedom which a dictator had attempted 
destroy with a state law enacted by a subservient 
legislature. In Near v. Minn., 283 U. S. 697, it also 


upheld the freedon 


on color 
ut pri | eT 
ts. In Brows 
reme Court 


ndants whose 


of the press. 

In United States v. Lee, 106 U. S. 196, the Su- 
preme Court decided in 1882 that the government must 
restore to the son of General Robert E. Lee the estate 
at Arlington which it had unlawfully seized in 1864. 
The court used this language: 

that the courts cannot give a remedy 
is been deprived of his property by 
his estate seized without lawful authority, without 
1 without compensation, because the 

t and his officers are in possession = 


“Shall it be 


process of law 
President has order 
[The Court answered “No,” and said further: 

“No man in t country is so high that he is above 
the law. No officer of the law may set that law at defiance 
vith impunity. All the officers of the government, from 
the highest to the lowest, are creatures of the law, and are 
bound to obey it 


“It is the onl 
ernment, and ever 


upreme power in our system of gov- 
who by accepting office partici- 


pates in its functions is only the more strongly bound to 
submit to that supremacy, and to observe the limitations 
which it imposes upon the exercise of the authority which 
t gives. 

“Courts of Justice are established, not only to decide 


upon the controverted rights of the citizens as against each 
ther, but also rights in controversy between them 
and the government; and the docket of this court is 


crowded with controversies of the latter class.” 

In these and in many other cases the Supreme 
Court without ever grasping an ungranted jurisdiction 
has protected against official tyranny and against pop- 
ular passion at judice, religious minorities, sec- 
tional minoriti cial minorities, and lone and friend- 
less individual has kept the government from be- 
ing the mere cal us will of one man or group and 
has made the Constitution in fact, as it was ordained to 
be The sut the land.” In language that 


has enriched the literature of liberty, it has demon- 
strated that 
“There is none so high as to be beyond its power, 

And none so humble as to be beneath its care.” 

During the first century of our national existence 
Americans cherished the belief that the idea of democ- 
racy had become seminal throughout the earth and 
that a new era was about to dawn. In 1886 the re 
public of France presented to this Republic a Statue 
of “Liberty Enlightening the World”. The American 
orator on that occasion, Chauncey M. Depew, declared 
“For a century American liberty had been a beacon 
light for all the nations. Under its teachings and by 
the force of its example, the Italians have expelled their 
petty and arbitrary princelings and united under a par- 
liamentary government; the gloomy despotism of Spain 
has been dispelled by the representatives of the people 
and a free press; the great German race have demon- 
strated their ability to govern themselves.” He ex 
pressed his faith that all the problems that had vexed 
mankind for centuries would work themselves out 
under the benign influence of law-abiding liberty.” 
When this nation entered the World War in 1917, 
President Wilson declared that we did so “to make 
the world safe for democracy.” 

These ideals have been wrecked on the shores of 
the real. In several large European nations democratic 
government has been repudiated. Three hundred mil- 
lion Europeans have been robbed of their rights and 
now live in the shadow of fear. Spain became a Re- 
public five years ago and now for more than a year 
30,000,000 Spaniards have been crushed in a war be- 
tween classes. There the fires of class hatred had been 
well stoked and forces unleashed which thus far no 
man and no government has been able to control. 

Sir Henry Maine in a treatise on Popular Govern- 
ment written fifty-one years ago, said: “Of all forms 
of government, Democracy is by far the most difficult. 
Little as the multitude is conscious of this difficulty, 
prone as the masses are to aggravate it by their avidity 
for taking more and more powers into their manage- 
ment, it is a fact beyond dispute. What those who 
established the American Republic chiefly dreaded was 
disorder and they were much impressed by the fugi- 
tive and turbulent existence of the ancient Republics.” 
He says the revolutionary French Republic “sank 
lower and lower into contempt,” and “the Constitution 
of the United States has survived the mockery of itself 
in France and in Spanish America. Its success has 
been so striking that men have almost forgotten that 
there has been no other form of government so un- 
successful as the Republican.” 

Eighty years ago John Stuart Mill wrote: “A peo- 
ple may prefer a free government, but if from indo- 
lence or carelessness or want of public spirit they are 
unequal to the exertion necessary for its preservation ; 
if they can be deluded by the artifices used to cheat 
them out of it; if by temporary panic or a fit of en- 
thusiasm for an individual, they can be induced to lay 
their liberties at the feet of even a great man or trust 
him with powers which enable him to subvert their 
institutions, they are unfit for liberty.” 

The wrecking of democratic governments in 
Europe gives tragic support to these conclusions of 
Maine and Mill. Excepting Czechoslovakia, every such 
government established there since the War has given 
way to a dictatorship. The wrecking has always been 


an “inside job”. The sappers of liberal institutions 


always approach by stealth and operate furtively, The 
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danger to Rome was far less when Cataline with his 

army pounded at the gates than when he sat smiling 
in the Senate-House. Civilization has not only benefits 
but burdens, and when people no longer possess the 
strength of character to bear them, civilization dies. 
The same is true of democracy. It is “a hobby-horse 
which can take a people nowhere except upon their 
own legs.” The price of self-government is self-disci 
pline. If citizens wish to continue to partake of the 
choice fruits of the tree of liberty, they will have a care 
that its roots are protected and nourished. Justice 
Brandeis said in 1923: “Democracy demands continu- 
ing sacrifice by the individual and more exigent obedi- 
ence to the moral law than any other form of govern- 
ment.” 

It is the judgment of observers of the death of 
European democracies that these governments per- 
ished because the people, mistaking liberty to mean a 
relaxing of individual efforts, transferred to these dem- 
ocracies responsibilities too vast for them to bear. 
Demagogues baited electoral traps with glittering prom- 
ises, and when in power they tried to redeem them, the 
government became mired in a bog of bureaucracy. It 
became such a fiscal and administrative jungle that a 
dictatorship was an acceptable alternative to its chaos. 

The men who accomplished the most for this 
country never made many promises. When Wash- 
ington unsheathed his sword and took command under 
the elms at Cambridge in 1775, he stated only that he 
“trusted Divine Providence would enable him to dis- 
charge his duty with fidelity and success.” Mrs. John 
Adams, in describing his appearance at that fateful mo- 
ment, wrote: “Modesty marked every line and feature 
of his face.” When Lincoln left Springfield in Febru- 
ary, 1861, for his mighty work, he said to the multi- 
tude which came to bid him farewell: “I have a task 
before me greater than that which rested upon Wash- 
ington, but trusting in Him who can go with me and 
still be with you, let us hope that all will yet be well.” 
When General Grant on March 9, 1864, was given his 
commission as Lieutenant-General by President Lin- 
coln, the latter saying, ‘““The country and I trust you,” 
Grant’s reply was: “With the aid of our noble armies, 
it will be my earnest endeavor not to disappoint your 
expectations.” 

In comparison with these modest promises of 
American leaders who greatly performed, the men who 
have come into power in Europe since the World War 
began by promising as self-styled, “liberals” to secure 
for the individual the utmost prosperity and happiness 
and now they have become autocratic reactionaries who 
have blotted out individual rights and made the State 
all powerful. However, benevolent their original in- 
tentions, they, consciously or unconsciously, wove a 
pattern of dictatorship. 

An observer at first hand of the fall of the Ger- 
man Republic, Dorothy Thompson, recently wrote: 
“Not a single parliamentary democracy has fallen be- 
cause it failed to attempt to meet human needs. But 
many have failed because they guaranteed to meet hu- 
man needs and found that these human needs and hu- 
man demands continually increased, finding expression 
in powerful pressure groups controlling vast numbers 
of votes. And these groups always pressed forward, 
never willing to retreat or retrench and the democratic 
system had no checks which could halt them, until the 
demand on the state became out of all proportion to 
its resources and bankruptcy threatened. . . . The peo- 
ple had come to look upon the state as the source of 








all their welfare, and they could do everything 
except replenish its coffers. . . . The lesson is 
if the state aggrandizes the economic power, if it takes 
upon itself to guarantee wage levels, fix prices, adjust 
the economic system at nearly every point, and socializs 
losses, then it is driven toward dictatorship by the sheer 
necessity of fulfilling what always must be its t 
prime functions: maintaining order and avoiding bat 
ruptcy.” 

A line of battle is forming between dictators) 
and democracy. One dictator now boldly declares 
“The world will be governed by the ideology of m 
ern democracy or by the laws of force when the peop! 
of brutal determination will triumph.” Another dic 
tator declares: “The struggle between two worlds 
{democracy and dictatorship] can permit no compr 
mise. It is either we or they! Either their ideas 
ours will triumph!” 

The answer to these challenges rests largely upor 
Americans. If democracy fails here, is there hope fe 
it anywhere? An old classic line reads: “O heart, are 
ye great enough for a love that cannot die?” Let us 
ask: “O American character, are ye still great enoug! 
for a democracy that will not die?” Have Americans 
the self-reliance, the public spirit, and the self-restraint 
their fathers had? Or wil! they exact too much of 
government and transfer to it so many of their ow! 
individual responsibilities that it will be crushed by 
the weight of the load? Everything worth-while has : 
price tag on it. This Republic was not established 
without sacrifice ; it will require sacrifice to maintain it 

Are Americans sensible enough to shun the seduc 
tive voices of those visionaries who promise to obtain 
by the magic of legislation an earthly paradise, where 
“brooks run wine and winds whisper music,” where 
want is abolished and human felicity is absolute? Such 
fantastic promises are nothing new. They have been 
made in every age. But where lies this Utopia? The 
centuries answer: “Nowhere.” Only he who ignores 
the charts of all experience and scorns the wisdom of 
our greatest statesmen will barter the blessings of our 
constitutional government for today’s mocking mirag 
of an alien ideology. Chief Justice Edward D. White 
said in 1914: “One of the greatest evils which threaten 
us is a growing tendency to suppose that every wrong 
which exists despite our system of government (and 
which would be many times worse if the system did 
not exist) is attributable to it and therefore that the 
Constitution should be disregarded or overthrown. Our 
duty is to be alert against the least encroachment upon 
fundamental constitutional provisions and to keep ever 
in the minds of the people the necessity of adhering to 
the Constitution if they would preserve their heritage.” 

It is error to assume that human nature is so 
much different here from what it is elsewhere that the 
infamies and persecutions that take place elsewhere 
could not take place here even if we had no constitu- 
tional protection. The fact is that human nature acts 
very much alike everywhere in periods of popular pas- 
sion. From the days of flogging Quakers in Massa- 
chusetts, from the days of witch-hunting in Salem, 
down through the “Know Nothingism” of the 1850’s, 
we have never been in this country without those who 
would, if they could, impose their own fanatical ideas 
of right and wrong upon religious, racial or political 
minorities. Everett Dean Martin has aptly said: “The 

great tidal waves of persecution which have swept our 
society, spreading suspicion and terror and torture, are 
(Continued on page 773) 
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EORGE STUBBS 


Samuel Wood of Boscawen. In 1801 he entered Dart 
mouth College. While Webster did not have an original 
mind or a particularly lively imagination, he was a 
good student, especially in those subjects which aroused 
his curiosity. What he did know, he knew so that he 
could make use of it. His knowledge was always ready 
for active service in the field. 

Law attracted the best minds of the day. What 
was more natural than that it should attract Daniel 
Webster! When he made known his intention of going 
to the Bar, he was advised by well-meaning friends that 
the profession of the law was overcrowded. His reply 
was, “There is room enough at the top.” In that spirit, 
after taking his degree from Dartmouth, he entered the 
law office of Thomas W. Thompson (later a Senator), 
of Salisbury, as a student. A few months later, his 
family feeling a financial pinch, he broke his law course 
to teach school so as to help his father carry the burden 
of his elder brother Ezekiel’s education. In some re- 
spects, Ezekiel Webster was the equal of his more 
renowned brother, but he lacked Daniel’s easy assur- 
ance and complete self-confidence. It used to be a 
saying of their father’s that “Ezekiel could not tell half 
he knew; but Daniel could tell more than he knew.” 

Great men have to meet and conquer or go down 
before the same problems as ordinary men. They have to 
come to decisions on which their whole future may turn. 
In July, 1804, Webster entered the law office of Chris- 
topher Gore, in Boston, to put the final touches to his 
legal education. A few months before he finished his 
course, he was offered a position as clerk of the court 
of common pleas. His father was overjoyed, but Mr. 
Gore strongly advised him not to accept the position. 
“T have a notion that your mission is to make opinions 
for other men to record, and not to be the clerk to 
record the opinions of courts. You are destined for 
higher distinctions than to be clerk of a court, if I am 
not mistaken,” he said to Webster. After much thought 
Webster finally refused the position which would have 
meant financial security for his whole family. The final 
result of his life lies before us to be measured. We can 
now see that he came to a wise decision, but would we 
have thought so when he let $2,000 a year slip through 
his fingers to embark upon the uncertain sea of advo- 
cacy? Would we have sided with his father or with 
Mr. Gore? 

In March, 1805, Daniel Webster was called to the 
Bar and began the practice of law at Boscawen. In 


















754 


AMERICAN Bar ASSOCIATION JOURNAL 





his first appearance before the Supreme Court of New 
Hampshire, he showed such skill that the presiding 
judge, the famous Jeremiah Smith, said that he had 
never before met such a young man. Opportunity 
knocked at the door for men of talent in those days. 
Webster did not let opportunity pass him by. He labored 
conscientiously in his profession, ever on the lookout 
for a chance to better his position. In 1807, in search 
of wider fields, he turned over his business in Boscawen 
to his brother Ezekiel and moved to Portsmouth. 

The leader of the New Hampshire Bar was then 
Jeremiah Mason, the Scarlett of America, one of the 
greatest common lawyers that ever lived. Webster 
fully appreciated Mason’s greatness. He once said to 
Choate, “If a man had Jeremiah Mason, and he did not 
get his case, no human ingenuity or learning could get 
it.” Webster and Mason often opposed each other. On 
their first encounter, Mason said: “He broke upon me 
like a thunder shower in July, sudden, portentous, 
sweeping all before it. It was the first case in which 
he appeared at our bar ; a criminal prosecution in which 
I had managed a very pretty defence, as against the 
Attorney-General, Atkinson, who was able enough in 
his way, but whom I: knew very well how to take. 
Atkinson being absent, Webster conducted the case for 
him, and turned, in the most masterly manner, the line 
of my defences, carrying with him all but one of the 
jurors, so that I barely saved my client by my best 
exertions.” 

By striving with greatness we become great. Web- 
ster once remarked that he owed his success in his pro- 
fession to the close attention he had to pay to Jeremiah 
Mason for nine years. Mason made him keep his blade 
polished. As Choate said, “Mason paid him the un- 
equivocal compliment, and did him the real kindness, 
of compelling him to the utmost exertion of his diligence 
and capacity by calling out against him all his own.” 

There were no frills about Mason. As an advocate 
he was homely and direct. He would stand so close 
to the jury that he could have touched their noses and 
talk to them in the voice of ordinary conversation until 
his persuasive reasoning convinced them of the justice 
of his cause. Webster’s style was rather heavy and 
florid, when he first encountered Mason. When Mason 
stole victories from him, he soon came to realize that 
the purpose of advocacy is to storm the gates of con- 
viction, in the most direct manner, and not to weave 
garlands of rhetoric which while they charm do not con- 
vince. Webster once said that clearness, force and 
earnestness are the qualities which produce conviction. 
These qualities his own style possessed after it had been 
purified of its early tendencies. 

Webster’s method of dealing with witnesses was 
characterized by great directness. He once had a bank 
cashier in the box who had testified that the signature 
to a will was not genuine. “You say you think this is 
not Mr. Tuft’s signature. What means had you of 
knowing Mr. Tuft’s signature?” he asked him. 

“T was cashier of the bank of which he was presi- 
dent, and used to see his signature in all forms, and 


very often to obligations and notes and bills,” replied 
the witness. 
“And you think that is not his signature? Please 


to point out, if you will, where there is a discrepancy.” 
“T do not know as I can tell.” 
“But a sensible man can tell why he thinks one 
thing is not like another.” 
“Well, in the n the top used to be closed.” 
“Gentlemen of the jury, you hear: the top was 
closed. Go on.” 








“The s at the end of his name was usually kep 
above the horizontal lines ; this is below.” 

“Well; any other?” 

“Not any other.” 

Webster then took a number of signatures admitted 
to be genuine and showed that they had the open n 
and the s below the horizontal line. His few simple 
questions had thus destroyed the effect of the witness's 
testimony. 

In the same trial, there was a witness who swor 
that Webster’s client had had a hundred conversations 
with him, admitting in each conversation that he had 1 
case. 

Questioned a second time as to how many conve! 
sations he had had, the witness replied, ““Well, it might 
not have been more than sixty or seventy 

The third time he was questioned he 
to fifty times. 

Webster did not cross-examine him, but when lhe 
addressed the jury, he dealt with his testimony thus 
“now I come to the testimony of Mr. Skilton; and 
can’t better illustrate it than by telling a snake story 
that I once heard told by a man who was in the habit of 
drawing a pretty long bow. If he went out hunting or 
shooting, he always heard or saw something very won 
derful. On one occasion he reported that he had seen 
a hundred black snakes, all in a row, and all twenty 
feet long. ‘Why,’ said a bystander, ‘I don’t believe you 
ever saw one hundred black world.’ 
‘Well,’ replied he, ‘there were seventy-five.’ ‘I don’t 
believe there were seventy-five.’ ‘Well, there were fifty, 
at any rate.’ ‘I don’t believe there were fifty.’ “Well, 
there were forty.’ And he finally got down to two, 
when he planted his foot firmly on the ground, and 
said: ‘I declare to you that I won’t take off another 
snake; I'll give up the story first! So this witness be 
gan at a hundred, and got down to seventy-five and 
fifty; but all my learned brother’s efforts could not get 
him below fifty ; he ‘had rather give up the story!’ ” 

Both at the Bar and in politics, Webster often told 
a happy anecdote to illustrate the point he was making 
—much in the homely manner of Lincoln. He was 
once criticized for a speech he had made, and when 
asked if he were going to hit back at his critics, he re- 
plied, with a smile: “I knew an old deacon down in 
Connecticut,—a pious, good old man,—who shared the 
fate of many other good men in being slandered with- 
out cause. He took no notice of the accusations made 
against him, but as they were uncontradicted they 
spread; and, by being repeated from mouth to mouth, 
of course they lost nothing, and finally came to the 
minister’s ears. The rumors began to be spoken in an 
audible voice. At last his pastor went to him, and 
said: ‘They are saying so and so about you. I don’t 
suppose it’s true, but why don’t you say something to 
deny it?” The old deacon replied: ‘I always make it 
a rule never to clean out the path until the snow has 
done falling.’ I am of the deacon’s way of thinking; 
and I don’t think I shall clean out the path till it has 
done snowing.” 

Webster soon reached such a point in his pro- 
fession that Portsmouth was no longer large enough to 
hold him. In June, 1816 he moved to Boston where 
he encountered the best advocates of the day and 
proved himself their equal. 

Much was expected of the lawyer in those more 
leisured days when the public found time to take an 
active interest in what went on in the courts. The 
lawyer had to be an advocate and the advocate an 
orator. Critical eves watched his every turn, He was 
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Daniel Webster's greatest victory before a jury 
was in the first case affecting life in which he was con- 
cerned for the prosecution. He was pleading not to 
preserve life but to destroy it. His eloquence was en- 
listed not to save some poor wretch from the gallows 
but to make him pay the extreme penalty for trans- 
gressing the laws of man. Yet laboring under the re- 
strictions rightfully placed upon a prosecution, Web- 
ster produced his forensic masterpiece. 

In the stillness of night, on 6th April, 1830, as he 
slept peacefully beneath his own roof, life was emptied 
from the aged body of Captain Joseph White by one 
thrust of a dagger. A man without an enemy in all 
the world, Captain White was enjoying the twilight 
years of his life in modest retirement at Salem. His 
violent end came as a shock to the people of the com- 
munity in which he lived and they diligently set them- 
selves the purpose of finding and punishing his mur- 
derer. When all tangible clues had been run to earth, 
suspicion seemed to point to four men—Richard 
Crowninshield, George Crowninshield, John Francis 
Knapp and Joseph J. Knapp—and they were according- 
ly arrested on charges of murder, aiding and abetting 
in a murder, and conspiracy to murder, 

Webster was called in as special counsel to lead 
for the prosecution in the case against John Francis 
Knapp. He opened his speech with the sure, swift 
touch of genius. “Gentlemen, it is a most extraordi- 
nary crime,” he said, hastening to make himself clear on 
the question of motive. “In some respects it has 
hardly a precedent anywhere; certainly none in our 
New England history. This bloody drama exhibited 
no suddenly excited, ungovernable rage. The actors 
in it were not surprised by any lion-like temptation 
springing upon their virtue and overcoming it, before 
resistance could begin, nor did they do the deed to 
glut savage vengeance, or satiate long-settled and 
deadly hate. It was a cool, calculating, money making 
murder. It was all ‘hire and salary, not revenge.’ 
It was the weighing of money against life ; the counting 
out of so many pieces of silver against so many ounces 
of blood.” He was later to bring home this money mo- 
tive to the prisoner by showing that he had an interest 
in the murdered man’s estate. 

Nowhere, perhaps, outside of the pages of Shakes- 
peare, is murder and its corrosive effect upon the mur- 
derer better described than in Webster’s speech. Had 
he seen the unlifted dagger guided by the hand of the 
assassin to its fatal mark, he could not have given a 
more vivid description of the crime. 

He pictured the murderer struggling with his 








secret—a secret too large for him to lock up in his own 
breast. “Such a secret can be safe nowhere,” Webster 
said. “The whole creation of God has neither nook 


nor corner where the guilty can bestow it and say it 
is safe. The human heart was not made for the resi- 
dence of such an inhabitant. It finds itself preyed 
upon by a torment which it dares not acknowledge to 
God or man. The secret which the murderer possesses 
soon comes to possess him. He feels it beating at his 
heart, rising to his throat and demanding disclosure. 
He thinks the whole world sees it in his face, reads it 
in his eyes, and almost hears its workings in the very 
silence of his thoughts. It has become his master. It 
betrays his discretion, it breaks down his courage, it 
conquers his prudence. It must be confessed! It will 
be confessed! There is no refuge from confession but 
in suicide and suicide is confession.” 

His reference to suicide is to the fact that Richard 
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Crowninshield, whose hand, it was thought, held the 
dagger by which Captain White was killed, committed 
suicide after his arrest. 

By necessity the evidence against John Francis 
Knapp was purely circumstantial for midnight assas- 
sins invite no witnesses to go along with them. It was 
Webster’s task to dovetail the isolated facts into each 
other in such a way that they admitted of no doubt of 
Knapp’s active participation in the crime. Before he 
reached his dramatic climax in which he exhorted the 
jury to so find a verdict that they could remain on good 
terms with their consciences, no one doubted that he 
had not succeeded in his task. His peroration put the 
jury completely under his spell. ‘With consciences 
satisfied with the discharge of duty, no consequences 
can harm you,” he began, speaking in a grave, earnest 
voice. “There is no evil that we cannot either face or 
fly from, but the consciousness of duty disregarded. 
A sense of duty pursues us ever. It is omnipresent 
like the Deity. li we take to ourselves the wings of 
the morning to dwell in the uttermost parts of the sea, 
duty performed, or duty violated is still with us, for 
our happiness or our misery. If we say that darkness 
shall cover us, in the darkness as in the light our 
obligations are yet with us. We cannot escape their 
power, nor fly from their presence. They are with us 
in this life, will be with us at its close; and in that 
scene of inconceivable solemnity which lies yet farther 
onward, we shall find ourselves surrounded by the con- 
sciousness of duty, to pain us wherever it has been 
violated, and to console us so far as God has given us 
grace to perform it... .’’ When his voice died away, 
there was no will but his, and the jury recorded his 
will by their verdict of guilty. John Francis Knapp 
was hanged, as was also Joseph J. Knapp. Richard 
Crowninshield died by his own hand and George Crow- 
ninshield proved an alibi and was discharged. Thus 
ended the greatest criminal case in which Webster had 
a part. 

As Byron K. and William F. Elliot point out in 
their scholarly volume, The Work of the Advocate; 
“The first step cannot be safely taken in a case with- 
out a settled and certain theory. A case must be put 
to trial upon a definite theory ; that theory the pleadings 
must outline, the evidence sustain, and the law sup- 
port.” Daniel Webster never went into court without 
a settled and certain theory of his case. In his defence 
of the Kennisons, toll-gate keepers at Newburyport, 
for the robbery of a drover named Goodrich, the value 
of this policy was clearly illustrated. Goodrich staged 
a make-believe robbery of himself and to make it ap- 
pear genuine shot himself in the hand, his purpose 
being to avoid payment of his debts. To make his 
plan even more certain of success, he hid some gold 
in the cellar of the Kennisons, and had them arrested 
for robbery. The Kennisons bore a good name in 
their community and their friends briefed Webster 
to defend them. When he had gone into the case, 
Webster came to the conclusion that from the posi- 
tion of his wound on the inside ends of the fingers of 
his left hand, Goodrich must have shot himself. 

Discussing the trial with his friend Peter Harvey 
after the acquittal of the Kennisons, Webster said: 
“The evidence was strongly circumstantial, for Good- 
rich would not swear that Kennison was the man who 
assaulted and robbed him; but he said it was a man 
who looked like him. Taking all the circumstances 
together,—the evidence was pretty strong against the 
accused. I had in my mind all the while what Perkins 
(the man who first suggested to him his theory of the 


case) had said to me about shooting the inside of the 
hand; and after the Government had examined Good- 
rich for three hours, and made him tell a pretty straight 
story, they said they were through, and gave him to 
me to cross-examine. Then, for the first time in the 
history of the case, the line of the defence developed 
itself in the first question which was asked. I never 
saw a man’s color come and go so quickly, as when | 
asked him to explain how it was that he was wounded 
on the inside of his hand. He faltered, and showed the 
most unmistakable signs of guilt. 1 made him appear 
about as mean as any man ever did on the witness 
stand. The Kennisons were triumphantly acquitted, 
and Goodrich fled. Everyone saw at once that he had 
perpetrated this robbery himself.” 

Webster was able to succeed in the law, while de- 
voting the major portion of his time to politics, be- 
cause of his rapid assimilation of facts and his reten- 
tive memory. Like Sir Charles Russell, he could read 
his briefs with someone else’s eyes. Once he was briefed 
in a case with St. George Tucker. At the time he was 
very busy in the Senate, so that the preliminaries of 
the case fell upon his associate. Webster, however, 
promised faithfully to make the closing argument and 
the night before he was to redeem his promise he had 
an interview with St. George Tucker, who had a pile 
of papers a foot thick in front of him, and was pre- 
pared to go into the case as fully as time would permit, 
but Webster said, ““We haven’t time for all this. Give 
me the case generally and the salient points.” For two 
hours his associate drilled him in the facts of the case. 
As the interview closed, Tucker pointed out that the 
other side wanted to delay the case, and would be sure 
to ask for a continuance. They had availed themselves 
of every opportunity for delay, he said, having spent 
six days in the cross-examination of one witness alone. 

Next day Webster opened his case with all his 
usual confidence. Listening to him one would have 
been convinced that he was thoroughly familiar with 
every aspect of the case. His speech, however, was 
nothing more than what his associate had posted him 
on, but Tucker’s unadorned statements of fact were 
paid the interest of genius in passing through Web- 
ster’s mind. One sentence will illustrate what Web- 
ster’s genius did with a simple statement. In oppos- 
ing a continuance, he said, “They ask for a continu- 
ance! Why, may it please the court, they have taken 
at this hearing as much time in the cross-examination 
as it took the Almighty to create the Universe.” : 

Webster was once asked by Peter Harvey what 
he considered his greatest speech. He replied, “My 
forensic efforts have been those which have pleased 
me most. The two arguments that have given me the 
most satisfaction were the argument in the ‘steamboat 
case, and the Dartmouth College argument.” 

The Dartmouth College case was Webster’s great- 
est success before the Supreme Court. It was a deci- 
sive battle of the law, having decided, once and for all, 
that a grant of corporate powers is a contract, the 
obligation of which the States have no right to invade. 

In 1769, a charter was granted to Dartmouth Col- 
lege, on the assurance that when the charter was 
granted property would be given to the College. The 
affairs of the college were to be managed by a body 
“corporate and politick” known as the Trustees of Dart- 
mouth College. All went well with Dartmouth until 
after the death of its first president, when a quarrel 
arose as to the appointment of his successor. This 
quarrel was not confined within the four walls of the 
College but spread into the political arena. In 1816, 
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gislature of Hampshire passed a succession 
amending tl irter. These acts did not have 
roval of the trustees. Defeated on the political 
they carried the battle into the courts. Judgment 
inst them the State Courts and they ap- 
the Supreme Court. Daniel Webster and 
lopkinson appeared for the trustees, with Wil 


and John Holmes as their opponents. On 


vere ( Justice Marshall and Justices 
g Living Johnson, Story, Todd and 
Dartmou se came to Webster in his 
seventh yeat Since his removal to Boston, a 
nths prev id been waiting for just such 
As ambitious as Caesar, he had longed for a 

ich he felt adequate to his talents. 
emiah Ma id carried the burden of the 
nt for tl s in the State Courts and Web- 
id the advar f his forensic genius to guide 
when he appeared before the Supreme Court. Web- 
oke for four irs, always as an advocate, some- 
is a man, going beyond the bounds of strict 
¢ gument al nturing into the provinces of 
and emot lis peroration was said to have 
ed and melt s audience \nd what wonder! 
Sir, you may dest1 this little institution,” he said, 
ssing himself to Chief Justice Marshall, who was 
ght to tears pathetic appeal. “It is weak; 
in your hands! I know it is one of the lesser 
ts in the litera rizon of our country. You may 
it out. But i lo so, you must carry through 
work, \ extinguish, one after another, 
those great lig science which, for more than 
century, have t n their radiance over our land! 
is, Sir, as I said, a small college. And yet 
are those w ve it . Sir, I know not how 
may feel, myself, when I see my alma 
iter surrounded e Caesar in the Senate House, 
those who art rating stab upon stab, I would 
for this right have her turn to me and say, 


t tu quoque mi und thou too, my son!” 


[The “steamboat case,” Gibbons vs. ( eden, con 
ned the constitutionality of the right of the State 
New York to g Robert Fulton, and his heirs 
rever, a monop to run steamboats on the State 
iters. Ogden det ft Fulton the right to run 


teamboats between New Jersey and New York City. 


bbons put stea ts on the same route and, before 
Supreme Court, Webster maintained his right to 
so on the gt that Congress had the exclusive 
hority to make culations affecting commerce on 
vigable rivers. When Webster began his argument, 
ief Justice Ma threw down his pen with a ges- 
re, as much as to s there is nothing in this, but 
Vebster went argument undismayed, mar- 
ling point afte nt in solid phalanx, and finally 
ief Justice Marshall began nodding his head in ap- 
val of all he When judgment was delivered 
was little more tl recital of Webster’s argument. 


As a lawyer, Webster’s name is usually associated 


th cases sucl Dartmouth Case and Gibbons 


Ogden—cases on which some pillar of the Con- 
titution rests. A general purpose lawyer, a lawyer 
could turn his hand with equal grace to any of 

e lawyer’s .multifarious tasks, he fell behind many 
thers. But in the words of Hon. William M. Evarts: 
am quite sure that there is not, in the general judg- 
ent of the profession, nor in the conforming opinion 


lawyer that, in the magnitude of 


is countrymet 
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his causes, in the greatness of their public character, in 
the immensity of their influence upon the fortunes of the 
country, or in the authority which his manner of for- 
ensic eloquence produced in courts and over courts, can 
be placed in the same rank with Mr. Webster.” . 

Daniel Webster was in public life for forty years. 
During almost as many years he was the first states- 
man of the land. Not in any sense a profound political 
thinker, he blazed no new trails through the wilderness 
of politics, but travelled in the worn tracks of previous 
political thinkers. As Henry Cabot Lodge says of him: 
“Mr. Webster took both his politics and his religion 
from his father, and does not appear to have ques- 
tioned either. He had a peculiarly conservative cast 
of mind. In an age of revolution and scepticism he 
showed no trace of the questioning spirit which then 
prevailed. Even in his earliest years he was a firm 
believer in existing institutions, in what was fixed and 
established. He had a little of the disposition of Lord 
Thurlow, who, when asked by a dissenter why, being 
a notorious free-thinker, he so ardently supported the 
Established Church, replied: “I support the Church 
of England because it is established. Establish your 
religion, and I'll support that!” 

Webster accepted things as they were. He was 
an architect who built to other’s plans. He never stood 
in splendid isolation, pleading for a truth which began 
as a minority of one. When forced to meet an issue 
squarely, he was inclined to be on the popular side, to 
go with the greatest numbers. But whatever his short- 
comings in other respects, his belief in the destiny of 
the United States never faltered. To the Union and 
the Constitution he was ever loyal. 

Elected to Congress for the first time in 1812, 
Daniel Webster was not long in making his presence 
felt. Congress soon looked to him for a lead in all 
questions of importance. While his views were not 
always acted upon, they were never passed over lightly. 

Webster served in Congress from 1813 to 1818, 
and again from 1823 to 1827. In 1827, he was elected 
to the Senate, where his wisdom in council and his 
power in debate soon carried him to a pos tion of lead- 
ership. 

It was in the Senate that Webster gathered his 
greatest laurels by defending the Union from those 
whose self-interest prevented them from realizing that 
the whole was greater than the parts. He never failed 
to assert the supremacy of the National Government 
over the government of the States. By his famous 
reply to Robert Y. Hayne, of South Carolina, in the 
Senate, on 26th January, 1830, he laid to rest the com- 
pact theory of government in so far as the Northern 
States were concerned. As Carl Schurz has written: 
“In his famous ‘Reply to Hayne,’ he (Webster) struck 
down the doctrine of the legality of State resistance 
and of secession with blows so crushing, and maintained 
the supremacy of the Federal authority in its sphere 
and the indissolubility of the Union with an eloquence 
so grand and triumphant, that when his words went 
over the land the national heart bounded with joy, and 
broke out in enthusiastic acclamations.” 

Webster’s “Reply to Hayne” marks the highest 
peak he reached as an orator. His whole life, as he 
himself once said, had been a preparation for this 
speech. His heart was full of his subject. The knowl- 
edge of a lifetime was liberated by the divine touch of 
genius. Some spell there was in the spoken word 
which is missing from the written word, but from its 
prison of print, where the letter remains, though the 
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spirit has fled, his speech is still able to break the 
bonds that bind the reason to the earth. In proof, 
read again that soul-stirring peroration, which has en- 
tered into the poetry of the land: “While the Union 
lasts, we have high, exciting, gratifying prospects spread 
out before us, for us and our children. Beyond that 
I seek not to penetrate the veil. God grant that in my 
day, at least, that curtain may not rise! God grant 
that on my vision never may be opened what lies be- 
hind! When my’ eyes shall be turned to behold for 
the last time the sun in the heaven, may I not see 
him shining on the broken and dishonored fragments of 
a once glorious Union; on states dissevered, discordant, 
belligerent; on a land rent with civil feuds, or drenched, 
it may be, in fraternal blood! Let their last feeble 
and lingering glance rather behold the gorgeous ensign 
of the republic, now known and honored throughout 
the earth, still full high advanced, its arms and trophies 
streaming in their original lustre, not a stripe erased 
or polluted, nor a single star obscured, bearing for its 
motto, no such miserable interrogatory as ‘What is all 
this worth?’ not those other words of delusion and 
folly, ‘Liberty first and Union afterwards’; but every- 
where, spread all over in characters of living light, blaz- 
ing on all its ample folds, as they float over the sea 
and over the land, and in every wind under the whole 
heavens, that other sentiment, dear to every true Amer- 
ican heart—Liberty and Union, now and forever, one 
and inseparable!” 

As an orator Webster belongs with the masters 
of ancient and modern times, with Demosthenes and 
Cicero, with Chatham and Burke. His eloquence was 
sculpture become audible; each word was chiselled 
from the language with the sure stroke of inspiration. 
Rarely did his voice rise above the tone of common 
speech. He seemed to form the image of his words 
in his own mind before uttering them, so slowly and 
deliberately did he speak. His style was classical in 
a modern age. It was simplicity itself. He spoke to 
be understood, to put his meaning clearly before his 
listeners,—thus he chose the short, common words of 
everyday speech, and fashioned them into sentences as 
short and crisp as they were forceful and compelling. 

The acknowledged leader of the Senate for many 
years, Webster finally had an attack of “presidential! 
fever.” And what wonder! He was not ignorant of 
his own powers. He knew there was nothing in the 
range of human intellect too large or too difficult for 
him But his aspirations to sit in the president’s chair 
came to nothing. On several occasions he was passed 
over for lesser men. His hand was not close enough 
to the pulse of common humanity for him to catch the 
popular fancy. He never became a popular hero. He 
walked as a god among men. While the average man 
hoaored and respected him, he was overawed by his 
greatness. 

Webster had to be content with being Secretary 
of State, a position which he held under three adminis- 
trations—those of Presidents Harrison, Tyler and Fill- 
more, and his tenure of office proved him to have real 
administrative ability. As Secretary of State, his great- 
est achievement was the negotiation of the Ashburton 
treaty of 1842, which settled to a large extent the 
boundary line between Canada and the United States. 

Webster was as ambitious as a man can be. He 
once lamented to a friend, “Alexander conquered the 
world at thirty, here I am forty and have accomplished 
nothing.” Bacon has it that “Ambition is like choler, 
which is humour that maketh men active, earnest, full 
of alacrity, and stirring, if it be not stopped; but if it 


be stopped, and cannot have its way, it becometh a 
dust, and thereby malign and venomous.” When W 
ster’s great ambition turned to ashes, the effect on his 
character was unfortunate. His last years were clouded 
by bitterness, and a stain was left on his career because 
he could not free himself from the coils of his ambition 

Daniel Webster struck one false note during 
public career. His attitude toward slavery was never 
as clear-cut and definite as it might have been, 
in his famous speech on The Compromises of the ( 
stitution, delivered in the Senate on the 7th Marc! 
1850, he offered an olive branch to those who upheld 
the institution of slavery. He lent his support to the 
Fugitive Slave Law, and the many who already saw 
that the nation could not long exist half-slave and half 
free, had their faith in him shaken to its foundation 
Whittier wrote of him, in his poem Ichabod, 

“All else is gone, from those great eyes 
The soul has fled; 
When faith is lost, when honour dies 
The man is dead.” 
Today, Webster is viewed in a softer light than that 
in which the abolitionist poet, who knew no compt 
mise, placed him... . 

In private life, when the statesman and the lawyer 
and the orator gave place to the man, Webster had 
a simple dignity and a charm of manner that marked 
him as truly great. In all the relationships of life—as 
son, brother, husband, father, friend—he left nothing to 
be desired. He was large in every way. Fame did not 
cause him to outgrow his old friends or forget his debts 
of friendship. He remained simple and unaffected fo: 
all his greatness. Slow to wrath and quick to forgive 
he never had a quarrel that could be avoided or mad 
an enemy where he could win a friend. Even in the 
stress of political battle, he did not resort to person 
alities. “I war with principles, and not with men,” he 
once said. When challenged to a duel by the impulsiv 
and erratic John Randolph, he refused the challeng: 
in terms which at once asserted his manhood, main 
tained his honor, and put his courage beyond doubt’s 
shadow. He would “always be prepared to repel” he 
said, in his letter in answer to the challenge, “in a 
suitable manner, the aggression of any man who may 
presume on this refusal.” 

Webster knew his full share of sorrow. His first 
wife, with whom he found love, “the last relay and 
ultimate outpost of eternity,” the elder brother whom 
he helped upon life’s way, and the children of his loins, 
were taken from him, one by one. Disappointment and 
calumny attended his later years. Financial worry 
was an ever-present cloud upon his troubled sky. As 
a law student, he had dulled the edge of his husbandry 
The habit of borrowing against the future to gratify a 
present wish never left him. He belonged to the race 
which Charles Lamb chooses to designate as the great 
race—the race of borrowers. He could not live within 
his means. For year he kept open house at his country 
estate at Marshfield, where he indulged in the extrava- 
gance of gentleman farming—farming, which those who 
have tried it know to be all output and no income 
At the time of his death he was $40,000 in debt. 

Daniel Webster did not play the miser with his 
health. He paid the debt of nature on 24th October, 
1852, spent before his time. : 

His fame was not the monument of a brief hour. 
To borrow his own words, which he used in paying 
tribute to Adams and Jefferson, it is treasured up be- 
yond the reach of accident as lasting as the land 
he honored. 
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“Re a Measure of Wide Scope, but Viewed for What It Is, as Strictly “Ad Hoc” 
ation, It is a Very Competent Piece of Work—General Outline of New Law Is Commend- 


lear and Understandable—Probably the most Important Changes, in Economic Effect, Are 


Relating to Domestic Personal Holding Companies, Embodied in Title I—New Types of 


e Added under This Head—Most Revolutionary Portion of Law Embodied in Title II, 
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to Foreign Personal Holding Companies—Constitutional Questions in This Connec- 


tion—Miscellaneous Changes in Law, etc. 





essage to Congress of June l, 
the wide-spread use of devices 
the revenue laws for the pur- 
the two weeks or more of public 
ngressional Joint Committee on 
vasion and lance, and the labors of Treas- 

<perts and special counsel, have borne fruit in the 
t= ue Act of 1937, commonly known as the “loop- 
sing” bill 

lhe new Act 


t was made 





il Presi lent 
1937, pointing 
vithin the lett 

f avoiding t 


oS before tl \ 


‘ 


t a measure of wide scope. No 
rite a blanket provision by which 


vices designed for the avoidance of tax could be 
wed or nullifi ilthough several suggestions for 
1 blanket provision were made. The Act merely 
s on the atte: to plug various specific loopholes 

law with specific legislation, which has been 


irtial success and partial failure, in 
ry revision of the revenue laws since 1913. Viewed 
what it is, strictly ad hoc legislation, the Revenue 
very competent piece of work. 

of the new law is commend- 
Five principal subjects 


le, always with p 


1937 is a 
lhe general outline 
clear and understandable. 


covered, the first two at some length and three more 
fly 
1) Subst: changes are made in the tax 
iblished by the Act of 1934 on personal holding 
panies 
b) <A new tax is levied upon foreign personal 
ding companies 
(c) Certain previously allowable deductions from 
. ome are disallowed, and the non-deductibility of 
rtain other items is clarified. 


d) The personal exemption of trusts to accumu- 
te is eliminated 
(e) An additional tax is placed upon non-res- 


nt alien individuals 


\. DOMESTIC PERSONAL HOLDING 
COMPANIES 
ost important changes in the law, 
are those applicable to domestic per- 
rations, embodied in Title I of the 
tructure of this been 
Act as in the old, personal hold- 
lefined so as to include corporations 


Probably the 
economic effect 
nal holding corp 

(ct The 
ltered. In the n 


ng companies are 


basi tax has not 


; which derive most of their income from investments as 
listinguished from operations, and which are effectively 
ontrolled by not more than five unrelated individuals. 
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A tax, in addition to the regular corporate income tax 
and surtax on undistributed profits, is then placed on 
the undistributed net income of such corporations in 
order to make it unprofitable to accumulate income in 
a personal holding corporation instead of paying it over 
to shareholders. But although the structure of the 
law has not been altered the existing provisions have 
been considerably tightened and the tax rate tremend- 
ously increased. 

Under the 1936 Act a corporation to be taxed as 
a personal holding company had to derive at least 
80% of its gross income from royalties, dividends, in- 
terest, annuities and gains from the sale of stock or 
securities. To these types of income, referred to as 
“personal holding company income,” the new Act has 
added (a) profits on the exchange of stocks, (b) gains 
from dealing in commodity futures (except hedging 
transactions by a producer, processor, merchant or 
handler), (c) income from estates or trusts in which 
the holding company might be interested, (d) income 
from personal service contracts, (e€) compensation for 
the use of property by a person owning directly or in- 
directly 25% of the stock of the corporation, (f) rents 
(unless they constitute 50% or more of the gross in- 
come of the company), and (g) mineral, oil or gas 
royalties (unless they constitute 50% of the gross in- 
come and unless deductions for expense allowable 
under Section 23 (a) of the 1936 Act constitute 15% 
or more of the gross income). 

Of these changes the addition of profits on the ex- 
change of stocks or securities was merely clarifying. 
Inclusion of profits on grain futures was designed to 
meet a specific case presented to the Joint Committee 
in which a holding company went into the grain market 
to secure a source of income not classed as “personal 
holding company income” under the 1936 Act. (Joint 
Committee Report, s 1, par. 9). 

The provision including income to a personal hold- 
ing company from an estate or trust is apparently one 
provision in the Act in which the Treasury experts 
have anticipated private tax counsel. Under the Act 
as it was drawn taxes might be avoided by mounting a 
trust upon a personal holding company, so that the trust 
would hold dividend or interest bearing securities, and 
avoid tax by paying out all of its income to a corporate 
beneficiary which in turn might be regarded as falling 
out side the provisions of the personal holding company 
tax, unless income from a trust or estate was expressly 
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classified as “personal holding company income”. There 
is nothing in the Committee report to show that this 
particular device had as yet been hit upon for the pur- 
pose of tax avoidance. 

The provision as to personal service contracts was 
designed to prevent the so-called “incorporated talent”’. 
A method of tax avoidance long known to private tax 
counsel and to the Treasury alike has been the forma 
tion of a corporation which would contract for the ex- 
clusive services of its principal stockholders, and then 
contract to sell those services at a much higher price. 
By accumulating the difference the corporation could 
build up a large reserve which would not be taxable 
as income to the stockholders. Of course, there is 
the risk that the corporation may be taxed under 
Section 102 for improperly accumulating surplus. The 
government, however, is always apt to lose such a 
suit if the taxpayer can show some reason other than 
tax avoidance for the accumulation of the surplus, since 
Section 102 depends for its operation upon a proved in 
tent to avoid tax. The celebrated Cecil B. DeMille 
cases (30 B. T. A. 626 and 31 B. T. A. 1161) are an 
example of the largely successful use of this device. 

The new statutory section is applicable only where 
some person other than the corporation (ordinarily the 
opposite party to the contract) has a right to designate 
the individual who is to perform the services. This 
would necessarily cover a case where the peculiar abil 
ity of an individual is the source of the income but not 
a situation where ordinary professional services are 
being supplied by a corporation, as in the case of ap 
praising or statistical service. A further limitation on 
this section makes it applicable only where the person 
whose services are the source of the income owns, 
directly or indirectly, at some time during the taxable 
year 25%. or more of the stock of the corporation. This 
provision suggests at once that five or more individuals 
might form a corporation to exploit the services of 
each of them, with enough paid out by the corporation 
to the individuals in salary or bonuses to adjust any 
differences in their earning power. Such a scheme 
would apparently avoid the “incorporated talents” pro- 
vision of the 1937 Act, although it would doubtless be 
immoral under the new revelation of a taxpayer's duty 
to the government. 

The provision as to rents is aptly designed to meet 
a certain pre-existing weakness in the law. It makes 
it impossible for a corporation to avoid classification as 
a personal holding company by an investment in real 
or tangible personal property sufficient so that the in 
come from this source would exceed 20%, of the gross 
income of the corporation; at the same time the pro- 
vision exempting companies receiving more than 50% 
of their income from rents protects companies bona fid. 
engaged in the ownership and management of real 
property. It should be noted that rents as defined in 
the Act means compensation for the use of or right 
to use “property”, which, by reference to the Com 
mittee reports, is shown to mean personal as well as 
real property. 

The provision as to mineral, oil, or gas royalties 
is similar to the provision as to rents, with added pro- 
tection for genuine operating companies, in that no 
company having bona fide expenses (not including 
compensation for personal services rendered by share- 
holders) equal to 15% or more of its income 
should be treated as a holding company. 

Another change in the income provisions is the 
new rule that if a corporation in any year satisfies the 
statutory definition of a personal holding company, it 


OT 
gross 


will thereafter continue to be classed as a 
holding company, although for subsequent years 
70% and not 80% of its income is derived from “per 
sonal holding company sources”. The 70% require 
ment continues in lieu of the 80% until either (a) 
stock ownership ceases to be such as to classify th 
company as a personal holding company, or (b) | 
three successive years less than 70% of the net inc 
is derived from “personal holding company sources 
Like the income provisions, the stockh« ding | 
visions of the personal holding company tax law have 
been somewhat expanded. The 1936 Act provided that 
a company should be classified as a personal holdin 
company if, in addition to its having the type of inco1 
previously considered, 50%. or more of its 
owned directly or indirectly by or for no 
five individuals, proviso that stock owned by 
tion, partnership, estate or trust should be considered 
as owned proportionately by its shareholders, partners, 
or beneficiaries, and that an individual should be treated 
as constructively owning outright the stock owned 
rectly or indirectly by his family, meaning by famil 
his brothers and sisters, spouse, ancestors and descend- 
ants. In addition the 1937 Act provides that an in 
dividual shall be considered as owning outright stock 
owned by or for his partner, and further that an optior 
to purchase stock or the ownership 
vertible into stock should be considered as equivaltent 


DerTrs 
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STOCK Was 


more than 
a corpora- 


of securities cor 


to actual ownership of the stock. Somewhat compli 
cated clauses provide that ownership of an option or 
convertible security shall be treated as stock ownet 


ship for all purposes, provided it results in classifying 
the corporation as a personal holding company, but that 
constructive ownership through a member of the family 
shall not be treated as identical with actual ownership 
for the purpose of cumulating a family constructive 
ownership on a family constructive ownership. Il 
other words, suppose A is the husband of B and ( 

the brother of B. Stock owned by A and C alik 
would be constructively owned by B, but stock owned 
by C, although constructively owned by B, would not 
be constructively owned by A. However, an option 
owned by B might be treated as stock owned by A or C 

Other respects in which the personal holding com 
pany tax has been made more drastic are the omission 
from the new Act of the exemption which in the old 
Act permitted the accumulation of 20% of the net in 
come of the holding company without tax, the limitation 
on the deductibility of charitable contributions to 15% 
of the taxpayer's net income, and the disallowance of 
expenses or depreciation allocable to the operation and 
maintenance of property owned or 
corporation, in excess of the rent or other compensation 
received for the use of the property. 

The first two changes are self-explanatory. The 
third is designed to meet the incorporated yacht or 
private home, much publicized during the tax investi 
gation. The theory of the incorporated yatch or private 
home is this. An individual cannot take any deduction 
for his personal expenses, and in the case of individuals 
owning yachts, large estates, and the like, such ex 
penses may be a considerable item. Therefore, an estate, 
for example, might be transferred to a holding company 
and by that holding company leased back to the private 
owner for a rental far less than the cost of maintenance 
and operation. The owner’s personal expens« 
decreased. Enough other assets are transferred to the 
corporation so that it has an outside income. The ex 
pense of operating the estate being much greate1 


the rental, the estate shows an operating loss which the 


operate 1 by the 


1S thereby 


than 
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leduction 





against its income 
us in effect gaining for the in- 
part of his personal living 
ig to the holding company any 
of such property greater than 





xpenst 
» rental paid by the occupant or user, this saving is 
ted The t x section contains the proviso 

, net loss on the operation of property may be al 

n a showing that the compensation received was 

ghest obtainable, that the property was held for 
ness carried on bona fide for profit, and either that 
was reasonable expectation of profit from the 
tion of the property, or that the property was 


ssary to the cor f the business 
Other changes in the structure of the Act appli 
I ng companies are of minor 1m- 

ce. The greatest change of all, however, is in 
e rate of tax. The tax rate previously was graduated 
m 8% on the first $2,000 up to 48% on undistributed 


to domesti 


e in excess of $1,000,000. By the new Act it is 

5% on the first $2,000 and 75% on everything in 
ccess thereof. It ms clear to the writer that after 
s change in the tax rate it will be impossible for any 


individuals to avoid tax by use 
would fall within the statutory 
holding company So far as 


vidual or 
1 corporation wl 


group 


iehnition Of a pers 





.e holding compat y pays out its current income, it 
becomes income to the individual stockholders and 
there is of course no saving. So far as it accumulates 
me, an immediate tax of 65% to 75% is payable 
addition to the regular corporate income and un- 
ributed profits taxes. In addition? a second tax 
vuld accrue at the time the income of the corporation 
paid out in dividends to the stockholders, if it is 
ever to be used by ther It is apparent that any income 
routed through a personal holding corporation under 
new Act would be entirely eaten up by taxes 
before it could be made available to stock holders. 


J PERSONAL HOLDING 
OMPANIES 

By far the revolutionary section of the law 

Title Il, relating foreign personal holding com- 

Briefly to sketch 


toreign personal 


B, FOREI 


panies. its complicated provisions, a 
company is any foreign corp- 
ration of which at least 60% of the gross income for 
e taxable year is rsonal holding company income” 
inder a definition similar to that used in relation to 
mestic personal ling companies in Title I. and at 


least 50%. in valu the outstanding stock of which 


s owned directly nstructively by not more than 
ve individuals w ire citizens or residents of the 
nited States provisions as to constructive 
wnership are identical with those relating to domestic 
ersonal holding companies 
If a corporation is a foreign personal holding com- 
any, each American shareholder must include in his 
gross income that percentage of the undistributed net 
ncome of the corporation that each such shareholder’s 





stock bears to the e1 
ion. In other words 


tire capital stock of the corpora- 

the foreign cor- 
poration accumulates its h American stock- 
older is taxed as uugh all of the net income of the 
corporation had beet rently declared out in dividends. 
If there were five American shareholders owning 50% 


whether or not 


income Cac 


or more of the capital stock of the foreign holding 
company during part but not all of the taxable year, 

{ then each such shareholder is taxable on an amount of 
+} 


le to his stock which bears the 
net income allocable to his stock 


income allocal 


to the 


ie net 
Same rats 









as the time during which 50%. of the corporate stock 
was owned by five Americans bears to the entire year. 
An illustration may be necessary. If half of the stock 
of a foreign company deriving its income from holding 
company sources was owned by five Americans from 
January 1, 1937, through September 30, 1937, and on 
that date one of the Americans sold his stock, reduc- 
ing the total ownership by the American group below 
50%, then each American stockholder must include in 
his gross income for the year 75% of the amount which 
he would have received if an amount equal to the cor- 
poration’s entire net income for the year had been de- 
clared and paid as a dividend on September 30. 

The Act further provides that every officer or di- 
rector of a foreign personal holding company must file 
with the Commissioner of Internal Revenue a monthy 
report giving the name and address of each shareholder, 
the class and number of shares held, and changes in 
stockholdings during the period, and must also file an 
annual return setting out the gross and net income and 
credits of the corporation in full. The same duty de- 
volves upon a citizen or resident of the United States 
owning 50% or more of the stock. Any attorney, 
accountant, fiduciary, bank, trust company, financial in- 
stitution, or other person (which apparently means 
anybody), who assists in the formation of a foreign 
holding company, or has so assisted since December 
31, 1933, is required to file a lengthy informational 
return with the Commissioner. All of these duties are 
enforced by a maximum penalty of $2,000 fine or one 
year imprisonment, or both. In addition, any United 
States shareholder who owned 5% or more of the out- 
standing stock of a foreign holding company must set 
out in his return “in complete detail the gross income, 
deductions and credits, net income, Supplement P. net 
income, and undistributed Supplement P. net income 
of such company”. Whatever else it is, the foreign 
holding company tax is a_ veritable accountants’ 
paradise. 

Aside from the expense and difficulty of admin- 
istration which must be apparent from even this out- 
line of the provisions of the foreign holding company 
tax, there is a substantial question as to its constitu- 
tionality. It has been held by the United States Su- 
preme Court that undistributed gains to a corporation 
do not constitute income to its shareholders. Eisner 
v. Macomber, 252 U. S. 189 (1920). It is therefore 
at least open to question whether the undistributed in- 
come of a foreign personal holding corporation can be 
taxed as income to its American shareholders. 

It is true that in certain cases taxes have been 
upheld which, as a matter of legal technicality, tax one 
individual on the property or income or another. Ex- 
amples are Corliss v. Bowers, 281 U. S. 376 (1930), 
in which the income payable to the beneficiary of a 
revocable trust was taxed as part of the income of the 
donor, Tyler v. United States, 281 U. S. 497 (1930), 
in which a surviving tenant by the entirety was taxed 
on the value of the property at the death of her hus- 
band, although as a matter of common law no property 
interest passed, and Burnet v. Wells, 289 U. S. 670 
(1933), in which the income of an irrevocable trust 
to pay insurance premiums was taxed as income of the 
grantor. However, in the cases where income was 
taxed against one not receiving it, the theory has been 
that the person taxed either controlled the income or 
derived a substantial benefit from the manner in which 
it was applied. Estate tax cases are not strictly in point, 
since an estate tax is not a direct tax and falls within 
the general taxing power of the federal government, 
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while an income tax depends on the 16th Amendment 
and to be constitutional must be a tax on income within 
the meaning of that amendment. (Eisner v. Macomber, 
supra.) 

While a legislature has a right to disregard legal 
fictions as to the ownership of property or income, it 
does not have the right to disregard substantial legal 
facts and arbitrarily tax the income of one as the in- 
come of another. See for example Hoper v. Tax 
Commission, 284 U. S. 206 (1931), holding uncon- 
stitutional a Wisconsin law taxing the income of all 
members of a family to the husband or father. The 
Foreign Personal Holding Company tax does not only 
apply to any corporation which is a mere alter ego for 
some individual. Control may be spread among an 
indefinite number of individuals making up five families 
or partnerships. Where such control exists, every 
American stockholder, however small his interest, is 
taxed. Moreover, the Act does not require an intent to 
evade taxes as a prerequisite to its operation. It would 
be going very far to say that any foreign holding com- 
pany in which not more than five American families or 
partnerships hold a controlling interest is in every case 
a legal fiction. 

Since Eisner v. Macomber held that the income 
of a corporation is not in substance the income of its 
shareholders, but is rather in the nature of an un- 
realized capital gain, the portion of the Act of 1937 
which purports to tax undistributed income of a 
foreign corporation to its stockholders resident in the 
United States is of doubtful constitutionality. 

There are two other new provisions dealing with 
foreign holding companies which do not present the 
constitutional objection available against the taxing 
provision last considered. It is quite possible that 
these two changes, which in any case should be sus- 
tained under the separability clause of the Act, may 
be sufficient to achieve the result desired by the 
Treasury. In the first place, it is provided that in any 
distribution or liquidation by a foreign corporation 
which has at any time subsequent to the date of the 
enactment of the Revenue Act of 1937 met the statu- 
tory definition of a foreign personal holding company, 
the entire amount of the recognized gain resulting from 
such distribution shall be taken into account in com- 
puting the net income of the distributees. There is 
an exception to the operation of this clause if the cor- 
poration is completely liquidated before -January 1, 
1938, or on a date between January 1, 1938, and June 
30, 1938, which the Commissioner may find reason- 
able. This provision is further strengthened by a 
clause providing that where stock in a foreign 
holding company is acquired by bequest, devise, or in- 
heritance after the date of the enactment of the Act of 
1937, the basis for determining capital gain or loss on 
such stock shall be market value at the time of acquisi- 
tion or basis in the hand of the decedent, whichever is 
lower. 

The effect of these provisions taken together will 
be such that if any foreign holding company is liqui- 
dated after June 30, 1938, and if that company has 
substantial accumulations or accruals, an extremely 
heavy tax will at that time be levied against the dis- 
tributees. The validity of the provisions of the 1937 
Revenue Act taxing shareholders of foreign holding 
companies cannot possibly be finally determined prior 
to June 30, 1938. If the tax is sustained it will render 
such corporations unprofitable so far as tax avoidance 
is concerned, yet the liquidation of such a corporation 









subsequent to June 30, 1938 (unless the corporation 
was recently formed), will be likely to inflict a la: 
loss upon the distributees. The Treasury has 
worked out an extremely ingenious weapon for con 
pelling the dissolution or abandonment of foreign hold 
ing corporations within the next few months. It re. 
mains to be seen whether tax attorneys can devis 
method for avoiding the foreign holding company tax 
assuming its validity, or will sacrifice the benefits 
liquidation this year on the chance that the Act will 
be held unconstitutional. This writer would d 
the wisdom of the second alternative in any case wher 
present value is much in excess of taxable basis. 


C. MISCELLANEOUS CHANGES IN THI 
1937 ACT 


Aside from the major provisions relating to do 
mestic and foreign personal holding companies, the 
most important change in the 1937 Act is the disallow- 
ance of certain expenses and losses by Title III. 1 
portion of the Act is a series of rather simple specifi 
provisions, blocking loopholes in the Act pointed out 
by witnesses before the Congressional Joint Cor 
mittee. 

Personal living or family expenses, the costs 
new building or permanent improvements on the proj 
erty of the taxpayer, and sums spent in restoring 
making good the exhaustion of property, if the exhaus 
tion itself had been taken as a deduction in previous 
years, are all disallowed as expenses. These three pri 
visions merely clarify preexisting law. 

Premiums paid on insurance on the life of 
officer, employee, or financial backer of a business cai 
ried on by the taxpayer are disallowed as expenses 
when the taxpayer is directly or indirectly a bene 
ficiary under such policy. This clause is probably) 
aimed primarily to defeat a scheme which had beet 
suggested by certain insurance salesmen to beat th 
undistributed profits tax in the Revenue Act of 1936 
It had been suggested that since insurance on the life 
of a valuable officer or employee has sometimes beet 
treated as a legitimate business expense, accumulations 
of capital could be made free from undistributed profits 
tax by putting large insurance policies on the lives of 
all the principal officers and major employees. If th 
premiums were treated as an expense, there would be 
no undistributed profits resulting from this procedure 
and yet as the insurance matured a considerable cas! 
reserve might be built up. 

Expenses allocable to a class of income wholly ex 
empt from tax are likewise disallowed as deductions 
This is an expansion of the principle which previousl) 
disallowed as a deductible expense interest on loans 
entered into for the purpose of investing the proceeds 
in tax exempt securities. 

Where under the old law losses resulting from the 
sales or exchanges of property between members of a 
family or between an individual and a corporation in 
which such individual owned directly or indirectly 
more than half of the outstanding stock were disal 
lowed, the new law also disallows losses between two 
corporations, more than half of the stock of which is 
owned by the same individual, if either of such corpora- 
tions is a domestic or foreign holding company, be 
tween grantor and fiduciary of any trust or the fidu- 
ciaries of two trusts having the same grantor, and be- 
tween a fiduciary of a trust and any beneficiary. Con- 
structive stock ownership is further defined at some 
length in a manner similar to the definitions of con- 
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stock ownership under the personal holding 
taxes, Titles I and II. 


ther provision disallows interest accrued and 


incurred as deductions, provided the debtor 
litor are persons as between whom capital 
would be disallowed, and provided the accrued 


+s are not paid within two and one-half months 
f the taxable year, and provided an 
ng accrued income item is not included in the 
income of the creditor. The report of the Con- 
nal Joint Committee shows that in some cases 
the old law related or affiliated individuals would 
ulate mutual debits and credits, which would 
tute a deductible expense to the debtor because 
t his books on an accrual basis, but would not 
tute taxable income to the creditor because he 
keep his books on a cash basis. Such items for 
s, interest, and the like could be accumulated 
me year when the creditor had a particularly 
ome or large deductions, and in that year they 

be paid with a substantial tax saving. 
itle IV of the Act removes the $1,000 personal 
ption which trusts enjoyed under previous acts, 
trust instrument requires or permits the accumu- 
of income and if an amount equal to the net in- 
is not distributed. This removes a bonus which 
was previously given to trusts for no apparent reason, 
vhich had resulted in the creation by certain indi- 
luals of large numbers of small trusts, each entitled 
ccumulate $1,000 in income each year with no fed- 

| tax whatsoever 

It should be noted, however, that this change by 

means eliminates tax saving from multiple family 
rusts. Provided the trusts are so drawn that their 

‘ome is not taxable to the grantor, each trust con- 
tutes a separate taxable entity. Therefore, the tax 
each trust commences at the lowest rate. Due to 
he sharp progression of surtax rates, the tax on a 
ole income of $500,000 a year is many times as great 
s the tax on fifty individual incomes, each of $10,000 
vear. It is by obtaining lower rates through the 
livision of one income into many that family income 
rusts achieve their great tax saving. This saving 
s been in no way affected by the Revenue Act of 
37, and probably constitutes one of the greatest 
pholes” still left in the revenue laws. 

The disallowance of the personal exemption in 
rusts to accumulate and the disallowed deductions in 
Title III of the Act are changes in the law which a 
fair-minded person cannot but approve. Whatever 
ne’s views may be as to the morality of taking full 
lvantage of fortuitous exemptions or accidental gaps 

the tax laws, an Act which fills in some of those 
ips, without stretching constitutional principles or 
lacing an undue burden on legitimate business meth- 
ls, is unquestionably an exercise of sound public pol- 
y. 
The last section of the law, Title V, relates to 
n-resident alien individuals. As the law stands at 
present, there is a 10% flat tax on income from the 
United States of non-resident aliens. Ten per cent is 
the rate which an individual resident of the United 
States would pay upon a net income of approximately 
$21,600. The new Act therefore provides that a non- 
resident alien having a gross income of more than 
$21,600 from United States sources shall be taxed on 
this income as though he were a resident of the 
United States having that total income, except that his 
aggregate tax shall in no case be less than 10% of his 
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gross income, and he is allowed deductions only to 
the extent that they are allocable to his gross income 
from United States sources. 


CONCLUSION 


There are minor provisions in the Act, special 
cases and intricacies of administration which have not 
been discussed in this article. The foregoing discus- 
sion, however, sets out the principal changes in our 
revenue laws resulting from the “loophole bill” of 1937. 
In summary, it may fairly be said that the Act does 
nothing startling; it is another biennial effort by the 
United States Treasury experts to out-think private tax 
counsel. It is perhaps a little more than usually am- 
bitious, and it will probably be more than usually ef- 
fective. The only section of doubtful validity is the 
tax on foreign holding companies; here the constitu- 
tional questions arise, not from any lack of skill on 
the part of the draftsmen, but from the inherent diffi- 
culty of the problem attacked. And even here per- 
haps ingenious application of pressure toward prompt 
liquidation of foreign holding companies may cause the 
largest potential taxpayers under this section to go out 
of business rather than risk a constitutional test. All 
in all, it is not a major legislative achievement, but it 
is a thoroughly workmanlike Act. 





WILLIAM BROSMITH 


ILLIAM BROSMITH, vice-president and gen- 

eral counsel of The Travelers insurance compa- 
nies, and an outstanding member of the American Bar 
Association, died Sunday, August 22, from a heart ail- 
ment. Mr. Brosmith, who was 82 years of age, was 
regarded as the dean of American insurance counsel. 
He had been a member of The Travelers organization 
42 years, during which he represented his own com- 
pany and the insurance business in general in many 
important capacities. A member of the bar more than 
60 years, he was one of its most prominent and most 
respected representatives in the eastern states. 

He was a former president of the Association of 
Life Insurance Counsel, the International Association of 
Accident Underwriters and the International Associa- 
tion of Casualty and Surety Underwriters. He repre- 
sented the nation’s insurance business before state legis- 
latures, state insurance departments, and was a former 
chairman of the insurance committee of the American 
Bar Association. During the administration of Presi- 
dent Coolidge, he was a member of the highway safety 
committee organized by Herbert Hoover, himself later 
president. He was also president of the Hartford Col- 
lege of Law. 

Professional organizations in which he held active 
membership were the American Bar Association, the 
state bar associations of Connecticut and New York, 
the American Law Institute, of which he was a charter 
member, and the Hartford Bar Association. He pos- 
sessed the honorary degree of doctor of laws, awarded 
him in 1928 by the faculty of Holy Cross College. 

One of the most prominent lay workers in the in- 
terests of the Roman Catholic Church in this country, 
Mr. Brosmith was a Knight of the Order of St. Greg- 
ory, an honor accorded him by Pope Pius XI. He was 
president of the Holy Name Society of St. Joseph’s 
Cathedral, Hartford, for 25 years, and for a like period 
was legal advisor of the Hartford diocese. He was a 
trustee of St. Francis hospital, Hartford, and of the 
St. Joseph’s Cathedral corporation. 








LABOR LAWS OF THE UNITED STATES OF AMERICA 


A Report to the Second International Congress of Comparative Law, at The Hague, 1937 


Introduction—Plan for Discussion—Background of Social, Economic and Juristic Conditions 


Peculiar to the United States Which have Delayed Development of Sound Labor Standards 


Chief Provisions of the Constitution Involved in This Development—Four Major Constitu- 


tional Conflicts Involving Statutory Labor Standards—Constitutional Problems of Administra 


tion in the United States, etc.* 


By Louts B. WEHLE 
Member of the New York City Bar 


I. 
INTRODUCTION 


HIS survey of the labor laws of the United States 

of America (which we shall call “United States”*) 

is being made in August, 1937, upon a wholly 
different plan from that which would have been fol 
lowed as recently as only five months ago. At that 
time it would have been appropriate to outline in some 
detail such Federal and State laws affecting labor as 
existed in each of the categories with which industrial 
society has become familiar. But such method of pre- 
sentation would be inappropriate and unsatisfactory 
today. Constitutional decisions of the Federal Supreme 
Court, in April and May of 1937, which will be pres- 
ently examined, have rendered obsolete or potentially 
obsolete, much of the statutory labor law and also much 
established judicial precedent which had theretofore 
existed. And promptly, upon the basis of those de- 
cisions, the President in June of 1937 caused to be 
proposed to Congress a far-reaching statute which 
would confirm the entry of the nation into a new era 
of national labor standards. 

Accordingly, we shall not throw upon the screen 
here a series of authentic but more or less irrelevant 
still-life photographs. Instead, against a general his- 
torical background of social statutory and’ juridical 
conditions, we shall present a motion picture or cinema 
of the recent constitutional upheaval; and shall then 
indicate what adjustments may be expected to follow 
from it, in the way of Federal and State law, and of 
United States cooperation in the building up of inter- 
national labor standards. 

There are two outstanding features of the United 
States constitutional system; one is the complicated 
restrictions incident to the relation between the central 
republic and the forty-eight separate States which are 
limited republics in a federation; the other feature is 
the powerful function of the Federal Supreme Court, 
a body of nine men with life tenure. The Federal Con- 
stitution can be actually amended in two ways: First, 
by the slow and difficult process of obtaining concur 
rent enactment of new constitutional provisions by two- 
thirds of the Federal Congress and by three-fourths of 
the States; and, second, by a process of change, some- 
times glacial in tempo and yet capable of volcanic move- 
ment, namely, through interpretations of the Consti- 





*This for brevity and with apologies to the other federal 
nations made up of United States 
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tution by the Federal Supreme Court,** in the cours 
of testing both Federal and State statutes for their con 
stitutionality. This latter method of constitutiona 
amendment by interpretation, and validation or invali 
dation is, of course, technically speaking a judicial 
process only; yet that power can operate essentially as 
one of constitutional amendment. 

We shall presently see how the Court's recent d 
cisions have cleared up a tangle of Federal and Stat 
inhibitions and have resolved a gigantic constitutional 
complex,—a complex which for more than a generatiot 
has prevented the United States from possessing a 
system of social justice as to labor essential to sound 
development. 

But constitutional problems in the United States 
would not alone explain the relatively unfavorable po- 
sition of the United States vis-a-vis other industrial 
nations, as to laws affecting labor unions and workers’ 
protection. There are certain other social, economic 
and juristic conditions in the United States,—condi- 
tions either unique or differing markedly from those 
in other nations, and we should first consider them 
briefly. 

II. 
PLAN FOR DISCUSSION 


Accordingly let us pursue the following plan for 
this discussion: 

First: We shall glance at the background of social, 
economic and juristic conditions peculiar to the United 
States which have especially delayed general adoption 
of sound labor standards. 

Second: We shall examine those few provisions 
in the Federal Constitution which, as interpreted by 
the Supreme Court, have affected the development of 
labor standards. 

Third: We shall give an account of the four major 
struggles for sound labor standards which taken place 
around those few constitutional provisions: 

1. The struggle for uniformity against the dis- 
parities due to competition between the States 

2. The conflict between the principles of State 
sovereignty and the Federal power to regulate com- 
merce. 

3. The conflict between the principle of State 





**The Supreme Court of the United States will be gen- 
erally referred to as the Court. Although Federal courts of 
inferior jurisdiction also affect constitutional development, their 
role in this respect is a minor one, and need not be discussed 
here. 
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We shall s he ground for constructing 
bor st s just recently been won in 
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Federal ild now develop the new 
rt By wv glimpse into the future we can 
then, the eral government’s new task of 
g flexibilit 1 efficiency in regulating labor 
Is; and re elopments which indicate how 
sk should be t 
J We consider briefly the extent to 
the recent constituti yal liberalizations in the 
States s the first time enable it to par- 
in inte n for it oving the world’s 
standards upon a basis approaching equality with 
leading l ns 
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ide and upon competing in foreign markets with the 
wer paid labor of other nations; and at home the 
ition has sul extent, avoided competition 
its labor with st lower paid labor by pursuing a 
e or less cons policy of protection by import 

iffs 
3. Again, « n the first century of expan- 
n, opportunities e been such that workers came 
fill a substantial part of both major and minor ex- 
ive positions [hat there has been any inflexible 
cial stratification se to be negatived, for instance, 
Professor Sorokin’s study* made in 1925, where he 
nonstrates that t of 476 American millionaires 
multimillionair¢ the fathers of 4.3% were labor- 
Social and § Resear ( ncil> “International 

Wage Comparisons 
2. E. E. Cumr e Labor Problems in the United 
States,” 1935 

Sorokir P rican Millionaires and Multimil- 
naires The Jour f Social Forces, May, 1925, pp. 622 








ers, a significant enought percentage since hereditary 
wealth necessarily plays a large part in such a compu- 


tation. A study of American business leaders by Pro- 
fessor F. W. Taussig and an associate* shows that the 
fathers of over 10% of a widely selected group of chief 
executives were laborers; although it is also shown that 
these percentages are now shrinking and that the area 
of shrinkage is being largely occupied by sons of busi- 
ness men. 

4. Another factor in the United States retarding 
labor’s pressure for social justice has been the economic 
and social cleavage between skilled and unskilled labor, 
which has impaired Labor’s solidarity. There has been 
a somewhat wider disparity than elsewhere between 
the wages of the skilled workman and the unskilled 
one, particularly in the building trades. For instance: 
In 1914 the skilled plasterers’ pay was higher than 
that of common labor,—in Great Britain by 32% ;° but 
in the United States by 135% ;° in 1925 bricklayers’ 
and masons’ pay was higher than that of common la- 
bor,— in London by 31%, in Philadelphia by 80%." 
Contributing to this disparity was the tide of immigra 
tion, from which the ranks of common labor were 
largely recruited and which in the two decades, 1890- 
1910, was over twelve million®; and also the migration 
of the southern American Negro into the northern in- 
dustrial centers. Thus social prejudice widened the 
gap created by economic inequality. Further empha- 
sizing this disparity there has been the fact that the 
American Federation of Labor has, for nearly two gen- 
erations, been the spokesman almost exclusively for 
skilled labor. Common labor was thus in the main 
left without able or influential leadership, until the 
acute depression of the years 1930-1935 afforded to 
John L. Lewis and his associates the opportunity to de- 
velop swiftly The Committee for Industrial Organiza- 
tion, which bases its strategy upon the solidarity of all 
types of labor, and has gained such strength as to be at 
this moment the most influential representative of La- 
bor’s claims. 

5. Another factor retarding development of pro- 
gressive labor legislation has been this: The forty-eight 
States are engaged in an indirect form of financial com- 
petition among themselves. Each has its own indepen- 
dent problem of raising money by taxation and of keep- 
ing its population employed. If a given State raises 
its labor standards, it may raise manufacturing costs 
in the State above those in some other State; and it 
may thus cause some distant manufacturing interests 
contemplating a new location to choose the other State ; 
or, as has often happened, manufacturing establishments 
located in one State may move to another State where 
labor standards are lower. This fact of interstate com- 
petition has continually tended to prevent the establish- 
ment of higher labor standards in many States, and to 
drag them down after they have been established, either 
through changes in the statutes or through relaxed en- 
forcement of them. This competitive motive has also 
obstructed attainment of uniformity in labor standards 
among the States. 

6. Another the United 


condition peculiar to 
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States helps to account for the arrested development 
of its labor law as compared with that of some other 
nations. The rule of stare decisis, (“‘stand by the de- 
cisions”) has been more deeply planted in the jurispru- 
dence of the United States than in that of any other 
English-speaking nation; consequently, more deeply 
than in any other legal system. To this special regard 
for judicial precedent, per se, there is added the almost 
unique function of the courts to review legislation for 
its constitutionality. The tendency of such a combina- 
tion could not be other than conservative. 

Against the background of the conditions just ex- 
amined, let us now project the Federal constitutional 
system as it bears upon labor relations. 


IV 
THE CHIEF PROVISIONS OF THE CONSTI- 
TUTION OF THE UNITED STATES IN- 
VOLVED IN THE DEVELOPMENT 
OF LABOR STANDARDS 


1, The Federal Constitution of 1787 established 
a tri-partite government of co-equal powers, legisla- 
tive, executive and judicial. From the outset, the Su- 
preme Court has exercised the power in litigation of 
testing Federal statutes for their compliance with the 
Constitution, and has in many instances nullified such 
statutes. The Constitution also restricts the scope of 
activity by the States, and the way in which by legisla- 
tion they may impair private rights. The contention 
that a State has violated such restriction can be raised 
either in a State court or a Federal court; but if raised 
and decided in a State court, such decision may be ap- 
pealed by the unsuccessful party to the Federal Su- 
preme Court. . 

2. The constitutional problems incident to labor 
law in the United States mostly revolve around the 
following provisions of the Federal Constitution : 

(a) Section 8, among other things, expressly em- 
powers Congress: 

“To lay and collect taxes, duties, imposts and ex- 
cises, to pay the debts and provide for the common de- 
fense and general welfare of the United States;”’ * * 

“To regulate commerce * * among the several 
states, * * 

“To make all laws which shall be necessary and 
proper for carrying into execution the foregoing pow- 
ers, and all other powers vested by this Constitution in 
the government of the United States, or in any depart- 
ment or officer thereof.” 

From these provisions, that is, from the commerce 
clause, and from the tax and welfare clause, the Fed- 
eral Congress must derive, either expressly or by im- 
plication, the only powers it has to establish statutory 
standards for collective bargaining and protection of 
workers. 

(b) Article VI of the Constitution provides that: 

“This Constitution, and the laws of the United 
States which shall be made in pursuance thereof * * 
shall be the supreme law of the land; and the judges in 
every State shall be bound thereby, anything in the 
Constitution or laws of any State to the contrary not- 
withstanding.” 

This language simply affirms the principle that if 
a Federal statute be within the constitutional power of 
Congress it shall be paramount to any action by the 
States. 


(c) The first ten amendments of the Constitution 
were proposed by Congress at its first session, and 
were ratified in 1791.. The Tenth Amendment pro- 
vides : 


“The powers not delegated to the United States 
the Constitution, or prohibited by it to the States, are 
reserved to the States respectively, or to the people 

Thus the basic principle is that the Federal goy 
ernment is one of delegated powers only; and 
principle has tended to place Federal legislation « 
tinuously on the defensive to justify its existenc: 
against the presumptive prerogative of sovereignty 
siding in the States. 

(d) The Fourteenth Amendment was adopted 
1868, three years after the Civil War, which had set 
tled the social issue of negro slavery. This amendment 
was part of the organic readjustment incident to abo! 
ishing slavery and to assuring the full citizen status to 
freemen, especially in the old slave States. The Fift! 
Amendment, adopted in 1791, had prohibited the Fed 
eral government from depriving any person of life, | 
erty or property without “due process of law.” 7 
Fourteenth Amendment now provided in part: 

*“* * nor shall any State deprive any person o 
life, liberty or property without due process of law ; * 

Although intended primarily for protection of th: 
negro freemen against oppression under any State la\ 
this due process clause came soon to be also invoked i: 
Federal and in State courts by all classes of persons, b 
corporations, and by property interests in general 
against State laws of every description, in the fields of 
criminal law, of taxation, and of other statutory regula 
tion. As so invoked by employers and as interpreted 
by the Supreme Court, the due process clause, as we 
shall soon see, has constituted at times a serious ob 
stacle to the establishment of progressive labor stand 
ards by the several states. 

V 
THE FOUR MAJOR CONSTITUTIONAL CON 
FLICTS INVOLVING STATUTORY LABOR 

STANDARDS IN THE UNITED STATES 

There have been four types of constitutional con 
flict relating to the establishment of statutory labor 
standards ; two have related primarily to State statutes 
and two to Federal Statutes. 

1. THe Srruccte ror UNIForMIty 
HETEROGENEITY AMONG THE STATES. 

We may well consider first the disparities in State 
labor legislation and the attempts which have been made 
to remove them. We have discussed above the inher- 
ent difficulty in bringing about uniformity of labor 
standards among the several States, and have seen that 
this has been due in part to the fact that each of the 
several states has its own independent fiscal and politi- 
cal problems, and its own tax system; and that the 
States are therefore essentially industrial competitors 
Aside from this cause for heterogeneity in labor stand 
ards both in statutory requirements and in enforcement 
of them, there is the further cause for violations in the 
fact that local conditions, racial, traditional, physical 
and industrial, greatly vary in a country of such large 
extent. Also, there are wide disparities in the cost of 
living. Notwithstanding these obstacles, among a sub- 
stantial proportion of the States there has been built 
up a large body of statutory law relating to Employers’ 
Liability, Workmen’s Compensation, Safety and 
Health, Child Labor, Protection of Women Workers, 
Old Age Pensions, and other matters.*® A few States, 
notably Wisconsin"’, have made serious progress with 
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ing uniformity in State compliance with Federal labor 
standards,—methods far more promising than the 
extra-legal efforts of the Department of Labor or the 
“compact” method just examined. These are, first, the 
direct Federal financial subsidy, offered by the Federal 
government to States which will pursue certain social 
policies under conditions satisfactory to the Federal 
government ; and, second, a Federal tax on the individ- 
ual, which is subject to being reduced to the extent to 
which he has paid taxes to his State for a purpose and 
under conditions satisfactory to the Federal gov- 
ernment. The former method was first em 
ployed in 1802 in connection with grants of 
Federal lands to the States; and came in 1862 
to be used to induce State colleges to maintain military 
instruction. Since 1911, by this device the Federal 
government,—but at great expense,—has promoted 
State work in conservation of forests and soil, in voca- 
tional training, in highway construction, and in other 
objects of national concern.** The first use of the 
grant-in-aid in conjunction with a social purpose was 
in 1921," for promoting State financial assistance to 
maternity. The other form of Federal financial induce- 
ment for State cooperation, namely, the conditional tax 
credit, is more indirect; and as a technique it has a 
briefer history. In 1926 Congress had imposed a tax 
on the transfer of the estate of a decedent, but permit- 
ted to the taxpayer a credit of 80 per cent. of the 
amount of any inheritance or succession tax paid to a 
State,——a method which the Court had approved for 
obtaining State cooperation in a Federal policy. 

It remained for the Federal Social Security Act of 
1935 to make the most comprehensive use up to date 
of both Federal methods for securing State uniformity 
in protective labor legislation,—the subsidy method, and 
the tax rebate method. This law provides for contri- 
butions from the Federal treasury to States which, un- 
der proper conditions, will establish and administer 
funds for the following purposes : old age assistance, un- 
employment compensation administration, aid to de- 
pendent children, maternity aid, care of crippled chil- 
dren, child welfare and maintenance of public health 
service. The Act also provides for a special excise tax 
on employers of a percentage of total wages paid by 
them; but the tax is subject to a reduction or “credit” 
up to 90 per cent. for payments made by an employer 
to his State under a State unemployment insurance law 
approved by the Federal government. In May 1937 
the Court upheld this tax-credit method for bringing 
about uniformity."* Unemployment compensation laws 
have been promptly enacted in all but a few of the 
States for taking advantage of this Federal conditional 
tax credit plan, and on May 24, 1937, the Court (by a 
five-to-four vote) upheld one of such State laws.’® This 
suggests that the Court will also validate the philo- 
sophically cognate Federal grant-in-aid method for the 
remaining Federal aid objectives of the Social Security 
Act, and beyond social insurance, for maintaining labor 
inspection and other labor activities of common con- 
cern to the States and the nation. 

Although the Federal “grant-in-aid,” well char- 
acterized as “Cooperative Federalism,’™* has consti- 
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tuted a distinct forward step, we should perhaps exam- 
ine its effects and implications for a moment. As a 
constitutional modus vivendi for the Nation and the 
States it surely cannot be economical, for under it the 
officers of neither spending body are wholly responsible 
either for plans or their results, and inevitably there is 
functional duplication and overlapping. It is to be 
borne in mind also, that, although some of the States 
have been efficiently governed, State government in 
general has suffered far more from inefficiency and 
waste than has the Federal government. Does it not 
seem safe to prophesy that under the Federal grant- 
in-aid technique, the States will tend to become increas- 
ingly dependent, and progressively to yield up their 
sovereignty to the central authority? 

2. THe CONFLICT BETWEEN THE PRINCIPLE O1 
STATE SOVEREIGNTY AND THE FEDERAL POWER TO 
REGULATE COMMERCE AMONG THE STATES. 

The conflict over the commerce power of Congress 
extended actively through a period of more than a cen- 
tury. The Constitution vested in Congress the power 
“to regulate commerce among the States.” In 1824 
the Court had for the first time to decide just what was 
the extent of that power.*‘ The Court through Chief 
Justice Marshall held that the commerce clause had 
vested supreme authority in the Federal government to 
regulate or control acts of commercial intercourse done 
wholly within a State whenever in the exercise of one 
of its express powers Congress considers that such acts 
affect other States. This view as to the scope of the 
commerce clause controlled the Court’s decisions for a 
generation; but the issue of “state’s rights” or state 
sovereignty, continued to be pressed in litigation, and 
its sway increased as the controversy between the North 
and South over national prohibition of negro slavery 
became increasingly intense. 

(a) Local Production and Local Sale, as held Be- 
yond the Federal Commerce Power. 

3eginning with the year 1837 the Court, in its ap- 
plication of the Federal Commerce Power, became in- 
volved in various phases of the principle of state sover- 
eignty, and of Congress’ constitutional impotence to 
legislate upon transactions in commerce which take 
place wholly within a state. The Federal power over 
Transportation alone escaped this reaction from the 
Court’s 1824 decision. A phase of this reaction was 
the principle declared in 1852,?* and in later cases 
through 1936,”* that a Federal statute regulating the 
process of production within a State is invalid, even 
though the commodity being produced is to move in 
interstate commerce. And at the other end of the com- 
mercial sequence the Court held as late as 1935 that 
a Federal statute may not validly regulate the sale of 
a commodity at its destination after termination of its 
interstate movement.** Thus in a period of increasing 
interdependence of all business activity, Congress was 
being forced by the Court into an ever-narrowing chan- 
nel for the exercise of its commerce power. On the 
other hand the States were increasingly disabled from 
regulating conditions controllable only by pervasive 
power, a disability made the more glaring by the fact of 
competition among the States themselves and by the 
Constitutional “due process” limitation upon their 
freedom in dealing with private rights 
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Congress, in its attempt to curb child labor, mad 
an effort in 1916 to escape from the Court’s limitation 
upon its regulation of production. In the “lottery cases’ 
the Court had upheld in 1890 and in 1903 Federal acts 
prohibiting interstate traffic in lottery advertising and 
in lottery tickets.*° An analogous exercise of the “p 
lice power” in connection with “white slave”’ traffic | 
been also upheld in 1913.°° On this foundation C 
gress undertook to prohibit interstate transportation 
commodities manufactured with the aid of child lab 
The Court in 1918 (divided five to four) declared the 
law invalid as an invasion of a State’s exclusive right t 
regulate local production, distinguishing the lottery 
cases on the ground that there the Federal regulations 
had been a proper exercise by the Federal government 
of its police power, having been with respect to a thing 
malum in see.*" This decision still stands as authorit 
but it seems fairly certain that it must be swept away 
by the logic of recent developments, which we are now 
to examine. 


(b) The History of Collective Bargaining under 
the Decline and Revival of the Federal Commer 
Power. 

The history of collective bargaining in the Unite: 
States will serve to show both the decline and the re 
cent revival of the Federal commerce power 

In general, legal institutions and tradition in the 
United States derive from England. In the mothe 
country until 1824, combinations of laborers for collec 
tive bargaining were held to be conspiracies subject t 
penal law, and continued even until 1875 to retain part 
of that stigma. Although in the United States this 
penal aspect of labor combination did not find root, th 
courts developed fully and applied to acts of labor 
unions the Anglo-American private law of conspiracy 
as a basis for recovery of damages against unions o1 
union members, and developed far beyond England the 
use of court injunctions against their strikes. Special 
conditions also accounted for this. Common law lia 
bility of unions was not built up by court decisions as 
in England. There are no statutes requiring labo 
unions as such to incorporate as legal entities 
union organizers were apt to be financially irrespons 
ible; and they as non-residents frequently were juris 
dictionally intangible because the State courts where the 
employer sought relief could not by their process reach 
into another State. Thus the legal relief available to 
the employer as to liability of unions or union members 
for damages during strikes, became increasingly illus- 
ory ; and the courts then afforded relief to the employe 
through the alternative and more realistic form of rem 
edy, namely,—the order of injunction against strikes, 
and against “picketing,” that is, maintaining strikers’ 
representatives near the employer’s establishment to 
dissuade or discourage strikebreakers.2* Injunctions 
were issued so freely against union shop strikes and 
sympathetic strikés, even when unaccompanied by 
threats or violence to persons or property, as to Cause 
a mounting wave of resentment. One form of injus- 
tice had, by re-action, generated another. In addition 
to the prosecution of unions and of their strikes as con- 
spiracies, and the use of the remedy of the court in- 
junction against them, there have been two further 
weapons of employers,—third,—the use of a form of 
employment contract, which the unions have stigma 
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merce power to regulate production within a State does 
not even require that the regulated transaction must be 
part of the flow of commerce; that the power is a 
plenary one which Congress may exercise over an in- 
trastate activity if it has such a relationship to inter- 
state commerce as to make the exercise of the power 
“essential or appropriate.” 

Thus the Court escaped conclusively from its in 
termediate position that Congress cannot regulate local 
production ; and returned practically to the principle or 
iginally declared by it in 1824 that the Federal com- 
merce power Is pervasive, permitting Congress to reg- 
ulate acts within a State which affect commerce beyond 
the State. At a stroke the chief obstacles to unionism 
and to the process of collective bargaining were over 
come; and the pathway was seemingly opened up for 
the establishment under the Federal commerce powet 
of consistently sound principles of labor policy in the 
United States 

Upon the heels of the Court's validation of the 
Wagner Labor Relations Act, the President caused to 
be introduced in Congress on May 24, 1937, a bill for 
“the Fair Labor Standards Act,” which at this writing 
seems likely to become law at the present session of 
Congress.* This bill provides for a Federal Board, 
which will determine whether fair standards are main- 
tained in any given occupation as to wages and hours 
and as to child labor, and, if not, to establish them 
after hearings. As one of the methods of enforcement, 
the shipment in interstate commerce is prohibited of any 
goods in connection with which fair labor standards have 
not been observed, a prohibition plainly predicated upon 
the expectation, perhaps justified by some of the Court's 
recent expressions,"' that it will reverse its five-tu-four 
decision in 1918 in the first Child Labor case. If the 
Court upholds the main principle of the Fair Labor 
Standards Act (assuming its enactment) the way will 
then be open for the Federal government to apply its 
pattern to matters far beyond wages and hours and 
child labor, and to insure a comprehensively progres- 
sive labor policy affecting many aspects of production 

(c) Requisites for a Stable and Balanced System 
of Collective Bargaining 

Justice aims at symmetry. The right to strike is 
expressly safeguarded in the National Labor Relations 
Act along with the newly won rights to organize free 
from the employer’s pressure and to bargain collec- 
tively. The statute created no new reciprocal responsi- 
bilities of labor for counterbalancing these rights, such 
as incorporation of unions, or publicity of their ac 
counts, or some effective method for insuring enforce 
ment of liability for breach of their agreements, or sub 
mission of disputes to arbitration. Nor does the stat 
ute touch the question of a union’s responsibility for 
the quality of the workmanship, or the conduct, of its 
members for whom it collectively bargains. Some of 
these reciprocal responsibilities in the interest of the 
employer and the public exist to a greater or less ex 
tent today in Europe and elsewhere. Some of them or 
their equivalents will probably come to be in time 


0a This report, as the text indicates, was written before 
the adjournment of the recent session of Congress, which fai-e. 
to act on this and various other important measures 

31. In Kentucky Whip & Collar Co. v. Illinois Central 
Railroad Co., 299 U. S. 334, the Court sustained a Federa 
statute prc ribiting transportation of convict-made commodities 
from one State into another for sale there in violation of its 
laws. This decision and others discussed here indicate that 
the Court has moved far from its 1918 philosophy which under- 
lay its decision in Hammer v. Degenhart (Note 27). 
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adopted in the United States as part of a sound, mature 
system of collective bargaining poised in the institution 
of private ownership. International competition, with 
its continuing pressure of the costs problem, is apt to 
emphasize the necessity for such further adjustments. 

3. The Conflict between the Principle of State 
Sovereignty and the Federal Power to Tax and Spend 
for the General Welfare. 

Let us now follow briefly the history of the Fed- 
eral power to tax and spend for the general welfare as 
it bears upon protective labor legislation. In connec- 
tion with Federal grants-in-aid as a method for obtain- 
ing uniformity among the States, we had occasion to 
mention earlier the Social Security Act of 1935, and 
validation of some of its features by a five-to-four di- 
vided Court in May, 1937. Up to that time the Fed- 
eral taxing-spending power for indirect regulatory pur- 
poses was of questionable standing. In 1904 the Court 
had upheld a heavy Federal tax on oleomargarine as it 
applied to local commerce.** It had repudiated the 
contention that Congress had been in fact motivated not 
by the purpose of raising revenues, but by the purpose 
of regulating local commerce, declaring that the Court 
could not inquire into the motives of Congress. How- 
ever, in 1922, the Court (one member dissenting) in- 
validated a special Federal tax on incomes of corpora- 
tions employing child labor, on the ground that the 
tax was an attempt by Congress to exercise within the 
States a regulatory power denied to it by the Consti- 
tution.** In 1936 the Court (six to three) repudiated 
a Federal tax of which the earmarked proceeds were 
to be paid by way of bonus to farmers who would cur- 
tail their production.** Yet in May, 1937, it has up- 
held a law which conditionally subjects an individual 
owner to a Federal tax, from which he has virtual ex- 
emption if he pays a tax to his state for its maintenance 
of a Federally approved unemployment insurance sys- 
tem.*®> And the Court has also upheld those features 
of the Social Security Act which on the ground of the 
general welfare impose an excise tax on employers and 
an income tax on employees, and establish a system of 
Federal Old Age benefits wholly independent from and 
irrespective of old age assistance rendered by the States. 
The Court declared that, under its power to tax and 
spend for the general welfare, Congress could meet 
a problem so plainly national as old age dependency, 
and that the States’ right to regulate it must yield to 
Congress’ conception of what the general welfare re- 
quires, so long as Congress’ action be not arbitrary.*® 
Here again,—this time through the medium of the tax- 
ing power,—there has been an epoch-making departure 
into Federal regulation of industry and life within the 
States. 

4. The Conflict between the Principle of State 
Sovereignty and the Federal Supreme Court's Func- 
tion under the Constitution to safeguard Private Rights 
against Oppression by the States. 

The limitation of “due process of law” is imposed 
by the Constitution in two ways. The Federal Con- 
gress came to be limited by it in 1791 in the Fifth 
Amendment, and the States in 1868 by the Fourteenth 
Amendment.** Thomas M. Cooley, probably the most 
authoritative writer on the Constitution since its adop- 





32. McCray v. U. S., 195 U. S. 27. 
33. Bailey v. Drexel Furniture Co., 259 U. S. 20. 
34. United States v. Butler, 297, U. S. 1 
35. Steward Machine Co. v. Davis, (Note No. 18). 
36. Guy T. Helvering, Comm’r y. Davis, October 
Term, No. 910, decided May 24, 1937. 
37. See supra IV, 2(d). 
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tion, undertook in 1868,°* and again in 1873,** to 
fine the phrase “due process of law.” His definitior 
distilled from court decisions of the preceding half-ce 
tury or so, was: “Due process of law in each partic 
lar case means such an exertion of the powers of g 
ernment as the settled maxims of the law permit ar 
sanction, and under such safeguards for the protecti 
of individual rights as these maxims prescribe for t 
class of cases to which the one being dealt with b 
longs.” In ascertaining the “settled maxims’ for safe 
guarding individual rights, the courts, both Federal a: 
State, especially in earlier years, made a habit of asce: 
taining them as they had stood about 1787, when t! 
Constitution was adopted. But in later years, 
cially when testing State laws under the Fourteent 
Amendment, a more liberal definition was evolved 
the Court. Thus in 1934 the Supreme Court, in w 
holding a State statute regulating milk prices,*® said 
that “the guaranty of due process * * demands onl 
that the means selected shall have a real and substar 
tial relation to the object sought to be attained.” 

Against the mounting tide of “due process” attacks 
on State laws, after 1868 the Court, in connection wit! 
matters other than labor, evolved new liberalizing 
principles for the due process test. Yet, when a statute 
being tested for “due process” has dealt with labor r 
lations, the Court’s decisions, up to very recently, have 
been less consistently liberal than in connection with 
any other matters of State concern. Thus on the score 
of violating due process it held to be invalid in 1905 a 
New York State maximum hours law in baking estab 
lishments ;** and in 1915 it nullified a State law of Kan 
sas prohibiting use of an employment contract in which 
the employee agrees not to join a labor union.** Again, 
but in a case where picketers during a strike had re 
sorted to libelous language and threats, the Court in 
1921 (with four justices dissenting), invalidated an 
Arizona statute which prohibited court injunctions 
against “peaceful” mass picketing.** In 1925, it disap- 
proved a Kansas statute requiring compulsory arbitra- 
tion in labor disputes in the food production business,“ 
and in 1936 it repudiated a New York minimum wage 
law for protection of woman and children.*® Such deci- 
sions (mostly by a divided Court) against the assertion 
of State power did much to intensify pressure for a com 
prehensive Federal power in labor relations, such as is 
provided in the Wagner Labor Relations Act of 1935, 
and proposed in the Fair Labor Standards Bill of 1937 

But the liberal view has finally broken through as 
to “due process” in the field of State action, just as it 
has in connection with the Federal commerce and tax 
ing powers. For, distinguishing its 1936 position in 
the New York minimum wage case, the Court on 
March 29, 1937, by a vote of five to four upheld a 
minimum wage law of the State of Washington.*® And 
in May, 1937, the Court, again divided, distinguished 
(Continued on page 801) 
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LEGAL PHILOLOGY: RESIGN; RETIRE; EMOLUMENT 





By Max Rapin 
Professor in School of Jurisprudence, University of California 


titutional issues of this year will 


frequent citation of three words, 


re’ and “emolument.” If courts 
to form they will alternate be- 
fty indifference to the history of 
ully citing some heartily unau- 
them. 


Perhaps, they are worth 
as words, without reference to what courts 


them. 


ling 

t 
Holmes has said, are not 
tter of fact they are not quite rub- 
They often have a sharp 
denotation which is surrounded, 
f suggestion, implication and 
constantly more 


) 
Words, as Mr. Justice 
ils; but as a1 
inds, as he uggests 
h core of pre 
ver, by a pet bra « 


indication that becomes 


us and vaporous—absit omen!—as we leave the 
re. We cat ten begin with origins—t.e. ety- 
yzy—but we can almost never stop there. And, of 
rse, in a legal tem that once had its own proper 
peculiar language in which words had to mean 


they were to mean, we shall never quite 
urselves used to the fact that the words we must 
ire with laymen are really out of our jurisdiction, 


when we in hat whatever may be the literary 


onversational our terms, the only meaning 
concerns 1 e legal meaning. We cannot 
: ep a meaning to ourselves, once the word has escaped 


RESIGN 


is an excellent Latin word of 





The word resignare 
mpeachable classical character. It does not in the 
st mean “write back” as romantic English ety- 
ologists have sa Che root is sign from signum, a 
ul, and the prefix does not possess its usual mean- 
ng of “back” o1 ain,” but its exceptional sense of 
un-” or “reversing’’ which it seems to get by way 
the notion that set something “back” (re) to the 
ice in which it was before, is to undo an existing 

tuation 

In any case, while signare means “to seal,” 
gnare means unseal,” to break the seal, and the 
ord quickly got the figurative sense of “destroy” or 
invalidate.” We may compare Horace, Epist., 1, 7, 
, 9; testamenta ré at. The legal use is the same. 
Cf. Digest, 16, 3, 1, 36; 28, 1, 23. Other Latin uses 


the word stress this meaning. Resignare becomes a 
general word meaning to “give up” or “surrender” an 
dvantage once possessed. As illustrations known to 
every schoolboy we mi Cicero, Archias, 5, and 
Horace, Odes, 3, 29, 53. 

In medieval times, seals increased in importance 

ts relation to the root signum. If 
a sealed instrument—as it usually 
to cancel the grant by destroying 

It did not mean to “grant again,” 
ised of a conveying further nor did 

ved the resignation become owner 

the thing resig1 When a conveyance under seal 
is invalidated, the thing granted, of course, reverts. In 
the case of resignation, it is the ius disponendi that is 
lly used of some kind of office 


y cite 


and resignare kept 
1 grant was mad 
vaS—resignare m¢ 
the effect of the 
because it is neve! 
he person who 1 


restored. It is generally 
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and an office, we may recall is one of the commonest of 
the things granted by deed. We may cite from Du- 
cange s. v. No. 2, a letter of 1193, in which an abbot 
resigns his charge, de voluntate propria. 

The most frequent examples of resigno occur in 
connection with the surrender of a clerical benefice. 
What happens in such a case is that the ius disponendi 
reverts to the original grantor and the benefice is 
vacant. 

The word apparently came into English from the 
French. Among the instances cited in Godefroy, Dict. 
de l'ancienne langue francaise (1892) s. v. resigner, we 
may note one from one of the Year Books; Y. B. 
(1304) Ed. I, 32-33, resignement de benefice. 

The term is found in Early English in 1380; in 
Wycliff’s English Works (ed. 1880) p. 64; where the 
reference is to resigning a benefice; and again in the 
Chronicle of Brut. cl. 162, of John’s surrender of the 
crown to the Pope. In Cruise, Digest, vi, 348 we have 
a reference to resigning the great seal. And in 1530 
we find in John Palsgrave’s Lesclaircissement de la 
langue francaise (an English book despite its French 
title) “He is contented to resigne but he demaundeth 
too great a pencyon.”, a passage that may have a 
special interest. (Ed. by Genin, 1852, p. 688.) 

Modern applications of the term take this usage 
as a model. A public officer resigns. The office is then 
vacant, and the right of appointment vests or revests in 
whoever possesses that right by law; or the office 
passes as provided by law. But the termination of the 
previous incumbency is as unmistakable as the invalida- 
tion of a will by deliberate destruction or the inefficacy 
of a mortgage in the seventeenth century when as in 
Massinger’s A New Day to Pay Old Debts, it is dis- 
covered that mice have devoured the seals. 

RETIRE 

The prefix re has its commoner sense of “back,” 
but the root “tire” is not Latin at all. The word comes 
to English from the French retirer and is found in the 
Romance Languages, cf. Italian, ritirare, etc. The root 
tir is generally referred to a Germanic source. 

It entered English relatively late and can scarcely 
be said to have acquired a technical meaning, except in 
military usage, in which “retire” means to fall back to 
positions previously held before an advance was at- 
tempted. The idea underlying this usage is retained, 
transformed and expanded in other instances. In con- 
nection with public officials, “retirement” implies a re- 
turn to private life and to that extent continues the 
military metaphor. Cf. Pepys, Diary, Aug. 30, 1667. 

Johnson’s Dictionary quotes Addison and Shake- 
speare, and in T. Sheridan’s Dictionary published in 
Philadelphia in 1789, “retire” is defined as “go from 
a public station.” It may be well to note that Sheridan’s 
definitions in the case of “retire” and “resign” are taken 
over bodily by Noah Webster and are thus handed 
down to our day. 

As far as public officials are concerned, it is clear 
that resignation is a form of retirement. There is in 
fact evidence that “retirement” is a slightly euphemistic 
word for resignation. It is not at all clear why it 
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should be, except that resignation is probably thought 
of as a surrender or final withdrawal, while retirement 
might be supposed to be temporary. Both can be 
either voluntary or forced. 

At all events in connection with the justices of 
the Supreme Court it has been common enough to use 
“resignation” and “retirement” as practically the same 
in official and semi-official pronouncements, with the 
distinct suggestion that it is a little politer to call it a 
retirement than a resignation. 

In 1869 Mr. Justice Grier tendered what was 
officially called, of course, his resignation from the 
bench. On December 15, 1869, President Grant ad- 
dressed a letter to Justice Grier which began as fol- 
lows: 

“Sir; your letter containing the tender of the resigna- 
tion of your office of Associate Justice of the Supreme 
Court of the United States has been received by 
me today and your resignation is accordingly accepted. 

“T sincerely regret the increasing physical infirmities 
which induce you to retire from the bench 

“With the hope that your retirement may be cheered 
by the knowledge of public gratitude [ remain, very 
respectfully yours, 

U. S. Grant.” 

The same identification of the terms resignation 
and retirement occur in the letter addressed by seven 
justices of the Supreme Court to Justice Grier and also 
in the letter addressed by the bar of Washington to 
the Justice. This may be found in 75 U. S. pp. vii-xi. 

Again in 81 U. S. vii-ix, we have similar state- 
ments in regard to Mr. Justice Nelson, who addressed 
a letter to Chief Justice Chase, in which he refers to 
his act as a resignation in paragraph one and a retire- 
ment in paragraph two. The answer of the Chief 
Justice and his Associates does precisely the same thing. 
The letter of the bar refers to his resignation exclusive- 
ly as a retirement. 

In 102 U. S. viii, the memorandum in the official 
report relating to Justice Strong begins as follows: 

“A meeting of the members of the bar of the Supreme 
Court of the United States was held in the court room 
December 20, 1880, to take action on the retirement of 
Mr. Justice Strong from the bench.” 

A few lines further down the words of the resolu- 
tion are given and they are the following: 

“Resolved, That the members of the bar of the Supreme 
Court have learned with deep regret of the voluntary re- 
tirement of Mr. Justice Strong.” 

The Attorney General in presenting the resolu- 
tions to the court also referred to the act of Mr. Jus- 
tice Strong as a “determination to retire.”” It may be 
noted that Mr. Justice Strong retired on December 14, 
1880, and Justice Woods was appointed December 21, 
1880. The same words were used in the letter of the 
Justices to Justice Strong, reported in 103 U. S. ix. 
Similar words are found in regard to the retirement of 
Mr. Justice Swayne reported in 103 U. S. ix-xii and 
in regard to the retirement of almost every other Jus- 
tice of the Court. 

However, two Federal Statutes—and these are the 
statutes that will be particularly in question on one 
controversial constitutional issue—specifically distin- 
guish between retirement and resignation. The words 
are: “with regard to retiring instead of resigning” 
(Public Acts, 75th Congress, Chap. 21, Ist session, 
Mar. 1, 1937, and U. S. C. Title 28, sec. 375.) 

To “retire,” therefore, apparently for the purposes 
of these statutes means something that “resign” does 
not. It means for one thing that the retiring justice 









may still on request of the Chief Justice and with his 
own consent perform judicial duties. A justice wl 
has resigned has no power to do so. If he acted at a 
the proceedings before him would be coram non judic. 
and to that extent void. 

The fact that such duties may be performed has 
induced the Supreme Court in Booth v. The Unit 
States, 291 U. S. 339, to declare that the retired jus 
tice is still a judge, that his salary is not subject to th 
income tax and may not be otherwise decreased whilk 
he retains that status. 

This does not quite contradict the usage already 
indicated. It means merely that a resignation is 
withdrawal from a public position to private life, whil 
a retirement is a withdrawal from active and regular 
service with enforceable obligations to inactive and i 
regular service with exercisable privileges. A resigna 
tion may still be spoken of as a kind of retirement 
although a retirement is not necessarily a resignation 

The word “retire” being much commoner in ordi 
nary speech than in law is much fuller of suggestions 
connotations and color than “resign.” We may well 
accept the judicial determination that under the statutes 
in question a judge who retires as there provided, does 
not cease to be a judge. But neither this determination 
nor the statutory usage will suffice to give that sugges 
tion permanently to the word “retire,” unless future 
usage confirms it, by excluding other suggestions 

EMOLUMENT 

The word has a picturesque origin. It comes, not 
from the Latin emoliri, to “carry to completion,” but 
from the Latin e and molere, to grind corn in a mill 
The Oxford Dictionary gives this latter etymology and 
approves of it, but gives the other as the one commonly 
found in Latin linguistic authorities. That may have 
been true of the older Latin dictionaries but there is 
scarcely any support for that view in modern works. 
The great Thesaurus Linguze Latine refers the word 
to emolere (Thes. L. Lat. V, 520) and so does the 
third edition of A. Walde’s Lateinische Etymologie, 
edited by J. B. Hofmann, (1932). The quantity of the 
u in emolumentum makes the derivation almost certain. 

Emolumentum is quite classical and is found as 
early as Plautus. Its original meaning seems to have 
had reference to the flour the miller gets as a perquisite 
for milling, an institution that has maintained itself 
throughout the ages in many places, and is, of course, 
quite well-known in the United States. In Latin, how- 
ever, the term had already been somewhat generalized 
at the time of its first occurrence, and meant any definite 
gain or reward for services of almost any kind. 

It had in fact a very considerable currency in law 
We may cite the Codex Theodosianus, 1, 5, 6, 2; and 
that of Justinian, 12, 37, 15; as illustrative examples, 
and the same idea is found in the other legal uses. Cf. 
Digest, 17, 1, 48, 1. It is apparently the antithesis of 
damnum. Digest, 17, 2, 63, 8. 

English dictionaries contain the statement that 
“emolument” may mean any “advantage.” If by that 
is meant an advantage other than pecuniary or material 
profit, that goes beyond instances actually cited. There 
is no reason why the meaning could not be so extended, 

but it would be hard to find actual instances in which 
it has been. 

As far as the Constitution of the United States is 
concerned, it may be said the word “retire” or any of 
its derivatives does not occur there at all. “Resign” or 
“resignation” occurs three times. Art. 1, 3, 2 and Art. 
2, 1, 6 (twice) and “emolument” three times. Art. 1, 
(Continued on page 803) 
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flood of madness and fury will 


Only a 
letting dow! 
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s away all barriers and fills this America of ours 
horror.” 

\ great R e said that absolute power 

convert an in into a tyrant no matter what 

: riginal bene nce of his nature Autocrats o1 

ities, power drunk and lustful for complete domi- 

n, are never satisfied until they have converted 
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iralysis, 
ind befuddled by economic quackery. This problem 
was courageously { | here in Independence Hall by 
ty-five intellectua nest, straight-thinking, experi- 
nced men, witl ideology: first, that individuals 
ire most likely to attain well-being in an atmosphere 
freedom; seco! that a government should be 
trong enough 1 those requiring control but at 
e same time be f strictly trolled by organic 
law; third, that n icial and no majority can ever be 
rusted with autocra power; fourth, that the self 
reliance of any peopl ll be im erse ratio to the 
paternalism rnment 
Accordingly these men, with public approval duly 
btained, founded a government which encouraged self 
eliance by assu? e utmost freedom to each indi 
: dual consistent with the protection of the life, the 
berty and the pr rt f others: a vernment with 
e rights of cit ife-quarded and the power of 
a public officials restricted; a government which tolerates 
the lodqment of autocratic power nowhere, not even 
n the majority vernment with an independent 
: idictary to annul wcts of o’er-vaulting authority ; 
1 government mind f the laws of nature and of hu- 
an nature; a q ent strong enough to maintain 
e force of law against any group impudent enough to 
esort to the lax for Loyalty to the Constitution 
proved only } hedience to its prescriptions and 
fidelity to its philosoph 
One hundred and fifty years ago tomorrow morn- 


ng these men, he 1 by George Washington, signed 
e charter of tl government, firm in the faith that 
if any man should ever be tempted to aspire to the 
mastership of this nation he would able to dis- 


play a sufficient! ‘ling blue-print of promises to 


not be 








make servitude attractive to the breed of Bunker Hill. 
The durability of this Constitutional government de- 
pends entirely on the fibre of American character. 
Under it the American people have attained the high- 
est known degree of well-being, led the van of prog- 
ress and added lustrous pages to the history of the 


world. Millions have found here “a new heaven and 
a new earth.” To the United States in 1850 came 
Guiseppe Garibaldi, after being driven out of his native 
land by the combined armies of France, Austria and 
Spain. At Independence Hall he vowed to go back 
to fight again; he did so and became the Italian “Lib- 
erator”. In 1851 came Louis Kossuth, to plead the 
cause of the Magyars. They had struggled until they 
had wrested from the Hapsburg autocrats the promise 
of a constitution, a promise later repudiated. Kossuth 
when here told Americans about this repudiation, in 
this language: “Our brave Magyar people had broken 
their yoke and summing up despots in the person of 
their tool, old Metternich, drove him away. And the 
Hapsburgs trembling in their imperial cavern of im- 
perial crimes, trembling but treacherous and lying and 
false, wrote with yard-long letters the words ‘Consti 
tution and Free Press’ upon Vienna’s walls, and the 
people in joy cheered the inveterate liars, for the people 
knew no falsehood.” To this land came hundreds of 
thousands of Germans who fled from the Prussian tyr- 
anny of 1848. One of them was Carl Schurz. He es- 
caped from a fortress prison where he was daily ex- 
pecting to be called before a firing squad because he 
had fought for democratic institutions. He fled to 
France, but the France of Napoleon III would have 
none of him. Then he came to America, and fourteen 
years later he commanded the Eleventh Army Corps on 
the battlefield of Gettysburg. Here to escape oppres- 
sion came hundreds of thousands of Irishmen, as to 
this port of Philadelphia in 1869 came the noble- 
hearted John Boyle O’Reiley. As a youth he with 
others had planned the liberation of Ireland. For this 
he had been sentenced at the age of twenty-three, to 
servitude for life in an Australian convict camp. He 
escaped and fled to the sea-shore and from there he 
struggled to reach a vessel on which floated the Amer 
ican flag. He was welcomed, he was shielded, and he 
was brought here, where he enriched our life and our 
literature. To America came hundreds of thousands 
of Jews to escape the cruel pogroms of Russia and the 
equally brutal persecutions of other lands. Toward the 
American Statue of Liberty millions of the oppressed 
in Europe are now looking as longingly as storm-beaten 
mariners look toward land-locked harbors. 

What other country has ever offered humanity 
such a haven? If I may enlarge upon an idea ex- 
pressed by Henry Armitt Brown two-thirds of a cen- 
tury ago: This country has been a refuge for the op- 
pressed of every race and clime. The victim of injus- 
tice in ancient times had no such shelter. He found 
refuge only when he reached the altar of some pagan 
god. ‘These altars now are dust, the gods are gone, 
and the oracles speak no more. But our temple of 
refuge still stands. The blood of brave men cemented 
its foundations and a self-sacrificing people raised its 
walls. On its altar is the Constitution, whose protec- 
tion never fails. No foe from without now threatens 
this Sanctuary of Freedom. Indifference is the only 
Tarpeia that can betray it and Ignorance the only blind 
Samson that can pull it down. We should have in it 
the faith Paul had in “the temple not made with hands,” 
and if we are worthy of our inheritance we will pre- 
serve it as the home of a free people and the hope of a 
troubled world. 
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THE DECISION OF THE POLICIES OF 
THE ASSOCIATION 

The end of August brought the anniver- 
sary of the creation of a representative House 
of Delegates under the auspices of the Ameri- 
can Bar Association. The House of Delegates 
was preliminarily organized and launched on 
its work at the 1936 Annual Meeting in Bos- 
ton; it completed its personnel and organiza- 
tion, and mapped some of the items of its pro- 
gram, at a mid-winter meeting in Columbus, 
Ohio, last January. In consequence the House 
will move into Kansas City with a full roster 
and an agenda of important matters, in excel 
lent position to supply some of the most inter- 
esting sessions of this year’s meeting and to 
justify the high hopes of its founders. 

The close of the first and formative year 
of the existence of the House of Delegates as 
a part of the new structure of organization of 
the Association may be opportune time for a 
survey of the effects upon the administration 
of the Association and the decision of its poli- 
cies. When it was first proposed to create such 
a broadly representative body as the governing 
agency of the Association and to vest in it com- 
prehensive powers in behalf of the membership, 
it was feared by some that such a body would 
be a super-senate which would take over and 
exercise the powers and functions hitherto 
exercised by the Association members at annual 
meetings : also, that the creation of a bodv rep- 





resenting about 100,000 lawyers in State Bar 
Associations and the larger local Bar Associa- 
tions would tend to place the control of the 
Association in delegates perhaps chosen by 
non-members, rather than by the 31,000 mem 
bers of the Association. 

The trends manifested during the first 
year of the House of Delegates have been 
directly contrary to any. such anticipations 
The new structure of organization appears well 
suited to preserving and even emphasizing the 
participation of the members who come to 
annual meetings; and a shifting of the active 
and final control of Association policies to the 
rank and file of its members has been the most 
marked development. At the same time, the 
hazards of an unwise decision of policies by 
the casual attendance at a particular meeting 
have been altogether averted. 

The interest and participation of the Asso 
ciation members attending the annual meeting 
are enhanced by the fact that only major and 
significant reports by Committees and Sections, 
presenting specific questions of policy for 
action, are placed upon the calendar of the 
Assembly, for debate and vote. Virtually any 
matter pertaining to a Committee or Section 
report or to the affairs of the Association or 
the profession, may be the subject of a resolu- 
tion offered in the Assembly by any member. 
After hearing by a representative Resolutions 
Committee, headed last year and this by Judge 
L. B. Day of the Supreme Court of Nebraska, 
such resolutions are reported to the Assembly 
with the recommendation of the Committee 
and its statement of reasons therefor. 
Any resolution passed by the Assembly is re- 
quired to be placed promptly before the House 
of Delegates. If the House disapproves or 
modifies the Assembly action, the Assembly 
then gives the matter further consideration. 
and has the power to send the resolution to a 
referendum vote of the whole membership of 
the Association. Only a vote of the whole 
membership of the Association can defeat or 
frustrate the deliberate action of the Assem- 
bly, made up of the Association members in 
attendance at the annual meeting. 

The year’s experience has shown a definite 
trend toward the decision of major policies by 
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rendum vote of the Association members. 
House of Delegates, or the Board of Gov- 
rs in its behalf between meetings, may send 
referendum any such question of policy at 
time, irrespective of whether or not it has 
1 voted on at an annual meeting. The refer- 
lum upon a question of paramount tmpor- 


may extend to asking the votes and ad- 
ry views of members of the legal profession 
are not members of the Association; e. g., 
members of State and participating local 
Associations, or all lawyers who are not 
members of the National organization of the 
The latter was done last March and April, 
s to the then pending proposals affecting the 
Courts of the United States. Some 52,000 non- 
mbers voted in this further referendum; and 
result was an impressive demonstration of 
the strong preponderance of the opinion of non- 
members and members alike, in every State, as 
to the proposal affecting the Supreme Court. 
In other phases of the government of the 
same de-centralizing tenden- 
The Board of Governors has 
become was intended to be, not the 
py icy determining bi dy of the Association, but 
at times when the 


Association, the 
ies are revealed 
what 
the administrative agency 
House or the annual meeting are not in session. 
Significant also of the trend is this year’s 
report of the Special Committee as to the Child 
The attitude of the Asso- 
ciation as to the pending Amendment was 
first instance by the members 


Labor Amendment 


determined in 
present at an annual meeting, and has been 
onfirmed by those present and voting at subse- 
quent meetings, the last time being at Boston 
in 1936. 
membership of the Association has ever voted 


Only a small percentage of the tota! 


on the question; the Association’s attitude has 
not been passed upon by its 31,000 members. 
Now the Special Committee wisely recommends 
that the new machinery of the Association be 
utilized democratically to secure a vote by the 
full membership of the Association, upon the 
pending Amendment, the substitute Amend- 
ment drafted by Senator Vandenberg and 
approved by the Senate Committee on the Judi- 
ciary, and the pending proposals, such as Sen- 
ator Wheeler’s bill, to deal with the subject by 
Federal and State legislation rather than by 





constitutional change. If the recommendation 
of the Association’s Special Committee is 
approved in Kansas City, the future attitude 
of the Association on this important issue will 
be decided by a referendum to its members ; and 
the mandate of the Committee will come from 
the whole membership, rather than from the 
casual attendance at an annual meeting or even 
from the House of Delegates. 

The leaders of the House of Delegates will 
be wise in continuing the policy thus far pur- 
sued, in submitting major policy recommenda- 
tions by Sections and Committees for the action 
of the Assembly in first instance, thereby 
giving the rank and file of members abundant 
reasons for attending and participating in the 
annual meetings. Only the major questions of 
policy can be submitted to referenda. As to the 
great majority of Association matters, the 
action of the House of Delegates will be deter- 
minative; and the members of each State 
Bar Association and participating local or 
affiliated Association will do well to see to it 
that their most representative lawyers are 
selected to serve as members of the House. 
Each Association may elect or select its dele- 
gate or delegates in whatever manner its 
members see fit; e.g., by mail ballot, by vote 
at an annual meeting, or by appointment by 
the governing committee. It will be borne in 
mind that the House of Delegates is made up 
of delegates chosen by and in behalf of about 
100,000 lawyers—a substantial majority of 
the practicing lawyers in the United States. 
Organized and functioning under the aus- 
pices of the American Bar Association, the 
House is truly representative of much more 
than a majority of the legal profession. The 
practical results of its deliberations in Kansas 
City will be awaited with keen interest, by the 
profession and the public. 


THE FUTURE OF THE COURT ISSUE 


There are many who have assumed that 
the function of the organized Bar, in respect 
to the recent proposals for drastic changes 
in the American judicial system, was and 
should remain wholly negative, and that 
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nothing needs to be discussed and done until 
there is a renewal of similar proposals, in 
which event an impromptu but vehement op- 
position should be renewed. To those who 
take this view, the Bar fulfilled its function 
completely when the opposition to the pro 
posals prevailed. 

With all deference to those who hold 
this concept, it is suggested that the success 
of the opposition to re-making the Courts 
leaves nevertheless some things to be care- 
fully considered, in order to determine what, 
if anything, may best be undertaken. Cer- 
tainly the Special Committee which repre 
sented the Association before the Congress 
on the Court issue gave no support to the 
idea that the Bar functions only in opposi 
tion and obstruction. Whatever may soundly 
be done to help forestall a recurrence of the 
Court controversy and to maintain a high 
state of preparedness against its recurrence, 
is a patriotic duty of the organized profes- 
sion. 

To improve further the administration 
of justice and to remove any legitimate 
causes of popular dissatisfaction with the 
Courts is an immediate task of prime impor- 
tance. The taking effect of the proposed uni- 
form rules of procedure for the Federal 
Courts should be one of the first substantial 
steps to that end. Fortunately that consid 
erable task is nearing the stage of final sub 
mission. 

3ut beyond and deeper than these su 
perficialities of procedure, the whole record 
of what has taken place since February 5, 
1937, and indeed during the constitutional 
history of our country, in relation to the 
judicial protection of individual 
against legislative invasion, ought to be 
carefully reviewed and studied by the Bar 


rights 


in an open-minded and constructive way, 
under the auspices of the American Bar 
Association. In the long run, the deliberate 
will of the people should and will prevail. 
Neither the Constitution as written or 
amended by an earlier generation, nor the 
Constitution as interpreted and applied by 
the Courts of any generation, will be main- 


tained unaltered in the final analysis, when 
the people have reached a strong consensus 
of opinion that a change should be made 

The essential thing is to keep the en 
phasis on the orderly and democratic 
method of changing the fundamental law 
The Constitution provides and prescribes 
the American way to change. These fun 
damentals of free institutions ought insist 
ently to be brought to the attention of al 
of the people, so that the voters will see that 
here is no conflict between free Courts and 
desirable legislation. The availability of the 
orderly way ought to be made so clear as to 
be understood by all citizens. Throughout 
the discussion of the Court issue, the Asso 
ciation’s Special Committee wisely kept 
attention centered on the amendment pro 
cess, as the sound way of making any desir 
able changes in existing limitations on the 
powers of the National Government. The 
need for this emphasis on the amendment 
method did not end with the abandonment 
of the particular proposals then pending. 

The whole process of amending the 
Constitution, by the action of the people 
through two-thirds of the States, might well 
be re-examined and publicly discussed. It 
may be that the method of amendment of 
some provisions of the Constitution should 
be relaxed and made easier, to give more 
prompt effect to the prevailing popular will 
when deliberately ascertained. It may also 
be that other provisions, notably those em 
bodying the Bill of Rights and those safe 
guarding the rights of persons and some 
rights of States, should be made more diffi 
cult to amend, so as to ensure that funda- 
mental rights and immunities could be taken 
away or impaired, if at all, only in the most 
deliberate way and in response to an over 
whelming preponderance of public opinion. 

Such a present study of the amend 
ment process, under auspices which would 
command public interest and confidence, 
might well prove to be a safeguard against 
renewal of hostilities against the Supreme 
Court. 
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AN OPPORTUNITY FOR PRACTITIONERS 


tes and Courses for Practising Lawyers Can Fill Important Role in Keeping 


rrent Developments in Law—Legal Education Council Recommends National 


tes in Ohio and Michigan Successful—New York and California Post- 


Printed Lectures to Be Made Available—Larger Local Bar Associations 


Will Be Asked to Participate. 





By 
Le jal 
the practitioner to renew 
general broad fields of law 
1 1 1 field f | 


urrent developments in particu- 
ind if the suggestions for a series 
for courses lectures which 
the Association’s Legal Educa- 


otf 


are adopted by local bar associa- 
ns. The increasing 
law during recent years have been 


reation 


need for such service is evident. 


of innumerable boards, 
itive tribunals, the rise of new 
roblems, the birth of new rela- 


ployer and employee, labor and 


1 citizen, have all been reflected 
The point does not need to be 
[heir every-day experience shows 
nd new decisions a year and an 
new statutes, rulings, opinions, 
fy eloquently on the subject. 

f our present legal population, 
185,000, has been admitted to 


here are many lawyers, both new 


found the time since their admis- 
uaintance with once familiar legal 
abreast of current developments 
they have happened to have 

fessional man knows the need 
tensive study in his profession. 

this soon becomes old-fashioned 
ut a knowledge of modern meth- 


1 
ich 


id modern materials is himself an 


wyer’s practice keeps him aware 


nges and trends in his own field. 
hether they claim to be specialists 


e in a comparatively restricted 


are continually struggling with 

to find some way to solve it. 
re exhorted to get speakers who 
sround and who will discuss the 
current practice. But many of 
to invite men of local or na- 

“on active and general topics 
t the law rather than on matters 
certain branches of the law which 
interest to but a narrow section 
The result, although it may be 
attendance, is oftentimes not of 
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Education and Admissions to the Bar of the American Bar Association. 


practical or of educational value, as far as the daily 
practice of law is concerned,—nor is it intended to be. 

Last summer at the Boston meeting of the Amer- 
ican Bar Association two resolutions were introduced in 
reference to what was termed post-admission legal edu- 
cation. These resolutions requested the American Bar 
Association to take some steps in this field or to induce 
the law schools to set up courses for practicing lawyers. 
They were referred to the Section of Legal Education 
and resulted in an extensive investigation by the Coun- 
cil to determine what is now being done. The findings 
are reported in the annual report of the Legal Educa- 
tion Council to the Section, which is published in the 
Advance Program for the Kansas City meeting. It 
shows that comparatively little is being done at the 
present time in the way of educational service to the 
practicing bar. 

The most important contribution in keeping the 
lawyers abreast of current developments in the various 
fields of law is being made by the fifty-six law reviews 
which are being published periodically. In many cases, 
however, these are used as reference books rather than 
as reading material by their subscribers, and complaint 
is sometimes made of the theoretical character of their 
principal contributions. The numerous bar publica- 
tions have also been an important factor in bringing to 
the members of the associations which publish them 
information of a practical nature concerning major de- 
cisions and statutory enactments as well as recent 
developments in law, and their circulation is much wider 
than that of the law reviews. Bar associations have 
made helpful contributions through their meeting pro- 
grams and through the work of their sections but, in too 
many cases, these efforts have been on an annual 
rhythm and, although they have indicated the interest 
of the bar in self-education, they have not been wide- 
spread or prolonged enough to produce lasting results. 
By this statement it is not meant to minimize the excel- 
lent work of many bar associations. The outstanding 
success of the program of weekly talks carried on by 
the Dallas Bar Association and instituted by its former 
President, Mr. D. A. Frank, the lecture programs of 
the Philadelphia and New York Bar Associations, and 
the splendid meeting programs provided in Chicago, 
Detroit, Denver, San Francisco, and Los Angeles— 
to mention only a few with which the writer is familiar 
—indicate that much of a practical nature is being done 
by this method. 

It is rather surprising to find out that the law 
schools as institutions have not taken any notable part 
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in keeping up the education of the practicing lawyer 
outside of their publication of law reviews. While a 
number of law schools give postgraduate courses, these 
are not designed for the practicing lawyer and are sel- 
dom taken by him. In a few schools sporadic courses 
have been given for the benefit of the bar which have 
attracted a limited number of practitioners. This is 
true in Chicago, in Toledo, in Washington, in New 
York, and perhaps in some of the other larger cities, 
but as a rule the courses have been few and the at- 
tendance has been sparse. The total effect on the bar 
is almost negligible. 

From the above very brief account, it would seem 
that practically no organized effort has been made to 
provide the bar with a means of keeping its legal educa- 
tion up-to-date. Several developments within the past 
five years are significant and have been reserved for a 
somewhat fuller discussion. 


LEGAL INSTITUTES HAVE BEEN 
SUCCESSFUL 

In a few cities legal institutes have been given 
which have demonstrated quite fully that the bar has 
an unsatisfied craving for a wider knowledge on legal 
subjects. It is from these successful experiments that 
the Legal Education Section is taking its cue in making 
its plans for a more thorough and more widely dissem- 
inated effort to bring the current law to the current 
lawyer. The experience in legal institutes which have 
been held in the cities of Cleveland, Cincinnati, Toledo 
and Detroit is enlightening. The experiment started in 
Cleveland in 1931. The first institute was organized 
by a committee of the Cleveland Bar Association. It 
consisted of a series of lectures given by Dean Roscoe 
Pound of the Harvard Law School on the subject of 
“Recent Developments in the Law of Equity of Inter- 
est to Practicing Lawyers.” Dean Pound lectured for 
two hours with a fifteen minute intermission on a 
Wednesday and continued for the same period on the 
following Thursday and Friday. A reading assign- 
ment had been prepared and distributed some time in 
advance of the lectures. Tickets were sold at $2.00 for 
the series to those who had been practicing law longer 
than three years and for $1.00 to newer members of 
the bar, while seniors in the local law schools were 
admitted without charge. The institute was an im- 
mediate success and resulted in a continuation of the 
plan in every year since that time. The expense of the 
institutes in Cleveland has averaged about $700.00, a 
substantial honorarium being paid the lecturer. At- 
tendance has varied from 400 to 600 lawyers. The 
necessity for a practical approach to the subject was 
realized by Dean Pound, as is indicated by his opening 
statement which was as follows: 

“In starting upon a lecture course of this sort, one 
may ask what is he going to try to do? There are three 
things that teachers are prone to do that I am anxious 
to avoid. One thing that we have to learn in teaching or 
in any presentation of anything is what to leave out. I 
am going to try sedulously to leave out things that rela- 
tively will be of little or no significance, and put my finger 
on the things that I feel are significant in the development 
of equity as it is today, as it is likely to be tomorrow. 
There is another thing that a teacher is prone to and that 
is to ignore the invention of printing. I am going to assume 
that the digests and encyclopedias are open to you, and that 
you do not need to be cited to the latest decisions on the 
mill run of questions that arise in equity. Thirdly, I am 
not going to ignore the existence of the elementary books. 
I am not going to try to inculcate the fundamental prin- 





ciples of equity which, of course, are perfectly well known 
to all of us, or to comment on the latest decisions that 
appear in the advance sheets; but what | should like ¢ 
do, if I can, is to suggest to you the tendencies in the 
exercise of equitable jurisdiction, and what they 

to me to mean in the everyday practice of the law— 
avoiding, if I can, although I suppose a teacher can n 
quite do it, the tendency to think about what judges ou 
to do rather than what lawyers may do and have to d 
the presentation of their clients’ causes.” 

Other speakers at subsequent institutes in Cleve- 
land and their subjects have been: 

Prof. Francis H. Bohlen of the University 
Pennsylvania Law School—‘Some Problems in 
Law of Torts.” 

Prof. Samuel Williston of the Harvard Law Sc! 
—‘Some Problems in the Law of Contracts of In 
est to Practicing Lawyers.” 

Prof. Austin W. Scott of the Harvard Law Sch 
—‘Current Problems in the Law of Trusts.” 

Dean John H. Wigmore of the Northwestern | 
versity Law School—*Problems and Prospects in 
Law of Evidence.” 

Howard L. Barkdull and Walker K. Nye, taxati 
specialists of the local bar, spoke on latest developments 
in state and national taxation. 

Dean Walter T. Dunmore of the Western Reserv 
Law School—‘The Law of Evidence.” 

Prof. W. W. Dawson of the Western Resery 
Law School—*Declaratory Judgments.” 

Prof. W. Barton Leach of the Harvard Law School 
—Certain Phases of the Law of Real Property and the 
Drafting and Litigation of Wills and Trusts.” 

Prof. Edwin W. Patterson of the Columbia Un 
versity Law School—*Current Problems of Insurance 
Law.” 

At Cincinnati the first institute was opened witl 
Professor Williston in 1933 and one series has been 
held in each year since that time. Before the first 
institute a guarantee of $500.00 was raised among th: 
members of the Cincinnati Bar Association, but non 
of that money was called for as from the first the insti 
tutes were self-supporting. At the first conference a 
charge of $2.50 was made for the three lectures, held 
on three successive afternoons as at Cleveland, the 
charge to law students being $1.00. Single admissions 
were also priced at $1.00. A profit of over $500 was 
made at the first institute, which resulted in the series 
ticket to bar members being reduced to $2.00. This fee 
has financed succeeding institutes without difficulty 
The speakers and subjects discussed at Cincinnati have 
been as follows: 

Prof. Samuel Williston—“‘Problems in the Mod 
ern Law of Contracts.” 

Prof. Joseph H. Beale—‘“Problems in the Law of 
Torts.” 

Dean John H. Wigmore—‘Problems and Pros 
pects in the Law of Evidence.” 

Prof. Thomas Reed Powell—‘Modern Trends in 
Constitutional Law.” 

Prof. Austin W. Scott—“Current Problems in the 
Law of Trusts.” 

Professor Beale’s first lecture at Cincinnati was 
on the subject, “Action and Failure to Act.” The 
following quotation from a portion of his opening state 
ment shows the general manner of his treatment of the 
subject : 

“These lectures have been styled Some Problems in 
the Law of Torts. We might say some elements in the 
Law of Torts, for we are trying to get at the very elements 
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Why do we hold a man—how can 
ible for damages for a wrong that 


n responsibil 


1 aman respo! 
done? 

the first place, it is a rather curious thing, after 
2 man hits me the head, my remedy is so many 


If a man slat me, my remedy is so many dol- 
an burns 1 my house, or destroys my fruit 
remedy is so many d Every wrong in the 
d into d rs by the alchemy of law. Now, that 
vhich—not the wrong, of course, but by which 

| it was destroyed, is turned into 


illy a very elementary and a very 


lars 


it pl 
g one. A is certain rights. He is born into 
the w a position in which he is recog- 
wing the right to intercourse in civil matters 
llow rt, he is born a person, one who 
I touch the affairs of the world 
nt As person he has rights, what we call 
hts, rights inhering in the very fact that he is 
Besides that has rights in things, as well, and 
has, st t if he is lucky, rights in other 
like the rights consequent on marriage, or like 
n of parent and child. Now, each one of these 
protected by the law with the whole surrounding 
other rig! they are often called, inci- 
am a pel refore, I have the right that you 
t hit me, or hall not imprison me, or that you 
t do this and that to me. I own a horse; I have a 


t that you shall it him, or that you shall not kill 


ind so on. W ll of us, live endowed with this 
wilderness hts surrounding us and protecting 
far as they can protect us; and usually they do, for 
usually obey the law, and do not do harm. But now 
hen, people do not do as they should, they violate 
hts, and t ve have to get the equivalent in 


s process by which we turn our 


tart with is this question: In what 
mself liable for a wrong he has 


does a man render h 


how does he wrong; has he done a wrong; 
can we get at him and fix something on him? We 
e gotten right there at the elements of the law of 
ngs, torts and c1 
\t Toledo, a much smaller city, the institute organ- 
there the following year was equally popular. 
as addressed by Dean Bates, and Professors God- 
rd and James of the University of Michigan, and 


held on three successive 
ys. The followings ir Dean Pound spoke at Toledo 
“Developments Equity” and his lectures were 
i hours h on three successive Monday 


discuss ms were 


hour 


ld tor two 


ternoons. Many lawyers from the surrounding terri- 
attended this es, the attendance figure reaching 
bout 450. In 193 fessor Bohlen of Pennsylvania 
oke at Toledo in another successful series. The fee 
irged was $1.00 for the series and 50c for individual 
tures 


institute held in Detroit was organized 
1e Junior Section of the State Bar and was given 
January of this year. The lecturer was Prof. Austin 
Scott of Harvard who spoke on “The Law of Trusts 
th Particular Reference to Michigan Decisions.” The 
rst address was held at 4:30 P. M. on Thursday, the 
econd at 8:00 P. M. that evening and the third at 
30 P. M. on Friday. A dinner was held Friday 


The first 
+} 


ght, at which two members of the Supreme Court, 
e President of the State Bar and Professor Scott 
were guest speakers. Each lecture lasted about an 


nutes and attendance varied from 


ur and fifteen mi 








350 to 500. The price for the series of three lectures 
was $1.50 with a reduction to law students. The fol- 
lowing comment from the Detroit Bar Quarterly shows 
with what enthusiasm the program was received. 


“The willingness of the bar to support the enterprise, 
arranged as a two-day series of lectures and dinner, was 
somewhat of a surprise to the nineteen ticket sellers. Buy- 
ing a ticket for this series was much like registering for a 
post-graduate course, and there were a number of post 
grads. for these two days—about four hundred of them. 

“The Institute was called to order in the Detroit 
Leland Hotel at 4:30 p. m. on January 21, and Professor 
Scott was introduced to the ‘class’ by Stanley Beattie, one 
of the members of the committee in charge. Having dis- 
tributed an outline of the topic, annotated with Michigan 
citations, the speaker proceeded to the task at hand— 
bringing to his hearers the new developments in the law 
of trusts with particular reference to decisions of the Mich- 
igan Supreme Court. After an intermission for dinner, 
the lecture was continued. It was interesting to note that 
while a few came prepared to take notes at the afternoon 
session, a great many more found paper (perhaps restau- 
rant menus) during dinner of which they made good use 
during the evening. The following afternoon Professor 
Scott concluded his lectures. 

“Austin Wakefield Scott appears to be that harmonious 
combination of deep learning, intelligent research, strength 
of character, a charming offhand personality and a sense 
of humor that makes up the perfect teacher. The Com- 
mittee’s choice of the Story Professor of Law to inaugurate 
the Institute was a happy one. 

“It is hard to say what group predominated among 
the scholars. Lawyers old and young were there, and a 
very light sprinkling of judges. The financial institutions 
of Detroit recognized the opportunity provided for their 
men whose work involves trusts, and were well repre- 
sented. Law students, taking the proverbial postman’s holi- 
day, attended the series studiously. 

“After the lectures were completed, the class held its 
‘graduation banquet’ so to speak.” 


So much for the institutes held by local bar asso- 
ciations. The associations in a number of other large 
cities are being approached on the subject of holding 
similar institutes during the coming year, and it is 
hoped that a large number of them will respond. 
ORGANIZED COURSES FOR PRACTICING 

LAWYERS 

Another significant development in the realm of 
further education for lawyers after bar admission is 
to be found in the establishment of courses for prac- 
ticing lawyers, of which the foremost example is the 
school which has been started in New York City and 
successfully carried on for the past three or four years 
by Mr. Harold Seligson, a young lawyer of that city. 
Mr. Seligson’s courses constitute a series of lectures 
organized like those of a law school but designed to 
appeal particularly to younger members of the bar. 
There are also other courses for older practitioners, 
many of whom have been among the students. In an- 
nouncing the purpose of his school, Mr. Seligson, in 
the statement issued in his catalog last year, said: 

“The traditional training in practical technique was 
that given by the older lawyer to his younger associate 
continuously at his side. Under prevailing conditions in 
New York City that kind of training is to a great extent 
a thing of the past. Where it does exist it is often casual 
and unorganized. 

“The Practicing Law Courses provide a systematic 
and carefully planned training in the technique of handling 
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the affairs of his clients. The object of the courses is to 
prepare the practicing attorney to recognize more readily 
and to deal more effectively with those problems which 
arise most frequently in daily practice. 

“These courses, now in their seventh session, have 
been developed as a result of extensive study and experi- 
mentation. They present the accumulated experience and 
knowledge of attorneys who for years have been dealing 
with the problems about which they lecture. Each lecture 
has been prepared so as to include a maximum number of 
valuable practical suggestions. 

“Under present conditions at the bar many lawyers 
are engaged in independent practice after only limited 
practical experience. These courses afford an alternative 
to learning by sad experience. 

“Two types of courses are offered. The General or 
Introductory Course, designed to orient the younger law- 
yer in the field of general practice . . . and for older mem- 
bers of the bar, who desire a more detailed presentation of 
the specialists’ methods of handling matters in particular 
fields, various Specialized Courses. 

“These courses do not duplicate the law school cu 
riculum, but supplement it. They are essentially practical 

“The increasing attendance at each session and the 
expansion of the curriculum at the request of the lawyers 
who have attended these courses, is perhaps the best evi- 
dence of their value to the members of our profession.” 

The Association of the Bar of the City of New 
York has become interested in this venture and has 
appointed a committee to consider ways and means 
of taking it over and organizing it as a non-profit insti 
tution to be carried on for the benefit of the lawyers 
of New York. 

The Seligson course seems to have been, to quite 
a large extent, the inspiration for a series of lectures 
held in San Francisco during the past spring and 
sponsored by the Stanford Law Society. This course 
of fifteen lectures, for which a charge of $5.00 was 
made for the series, covered such subjects as the 
preparation and trial of a negligence case, bankruptcy 
and reorganizations under 77B, taxation problems, fed- 
eral procedure, probate law, and appellate practice. The 
lecturers were men actively engaged in practice or on 
the bench, and before the first lecture was given the 
entire series was sold out. 

Although the Stanford Law Society series was 
set up primarily to reach the new practitioner, appar- 
ently a great many of the 350 who attended had been 
practicing law for a number of years. From this and 
the other information available, it would seem that a 
course of lectures of this type, where the lecturers 
donate their services and expenses incurred are small, 
is a field of service which any strong local bar associa- 
tion can usefully undertake. On the other hand, in 
the larger cities the institute, that is a short series of 
lectures on a particular subject by a known authority, 
can be established. 

The Council of the Legal Education Section be- 
lieves that both methods can logically be used in a 
national program. In the larger cities institutes can 
be set up and these can be so arranged that, taken 
together, they will cover some of the most important 
fields with which that mythical individual, the average 
practitioner, has to do. The smaller local bar associa- 
tions, including at least those in cities of one hundred 
thousand population and over, can be interested in a 












series of educational lectures by local people including 
both law school men and practitioners. An integral 
part of the scheme is to have the institute lectures 
printed and distributed at cost. Let the man who has 
enough ambition to want to study authoritative material 
on recent trends and to refresh his knowledge of prob 
lems with which he may not be engaged at the moment 
read these lectures by such authorities as Willistor 
Wigmore, Bohlen, Bogert, Beale, Bates, Austin Scott 
Richard Powell, Edwin Patterson, and _ others 
Let him read the cases which are suggested as 
pre-lecture assignment and let the subject b 
discussed in the light of this material by a local law 
school man under the auspices of the local bar ass 
ciation. Can there be any doubt that it will furnish a 
stimulus for further study and an _ inspiration 
further self-development along legal lines? Is this not 
something which the bar associations have been seeking 
for the past half dozen years? The slogan of service 
to the practicing lawyer has become the watchword of 
many a bar association, but efforts toward that end 
have often not reached the goal. Here is a field not 
adequately covered by the law schools or by the bar 
Its full potentialities will be discussed at the meeting 
of the Legal Education Section in Kansas City. If the 
recommendations of the Council, as contained in the 
Advance Program of the Association, are approved, 
nationwide endeavor will be launched to give the pra 
ticing lawyer what he long has wanted in the way 
education in current developments and 
in those fields he has neglected. 
endeavor will depend on the energy with which local 
bar associations take up the idea. The need has been 
demonstrated ; the usefulness is beyond question. Thi 
problem constitutes a distinct challenge to the effec 


f reeducatior 


The success of the 


tiveness of the organized bar. 


SYLVESTER II, STENOGRAPHER 

The many thousands of stenographers, who dail) 
glance blearily over the weird signs and whirls in thei 
note books, may pluck up heart at the recollection that 
no less a personage than Pope Sylvester II, who reigned 
from 999 to 1003, was a shorthand writer. This Pope, 
who was by the way the first Frenchman to ascend the 
Papal throne, began his career as a Benedictine monk 
in the abbey of St. Geraud at Aurillac. He became one 
of the most renowned scholars of Christendom; he 
taught grammar, dialectic, rhetoric, arithmetic, music, 
astronomy, and geometry, and perfected himself in the 
system of shorthand known at his time. His short 
hand served him well when he was appointed secretary 
to the Archbishop of Rheims. In course of time 
Gerbert, which was the name of this learned monk, 
was promoted to the primatial See of Rheims. Later 
he became Archbishop of Ravenna, and finally, in 999, 
was elected to the Chair of Peter in succession to Greg 
ory V, taking the name of Sylvester II. In his writ- 
ings, which were voluminous, the Pope employed very 
largely a system of Latin shorthand, as an aid in sketch 
ing rapidly the themes upon which he was engaged at 
the time; and among his letters there are numerous in 
dications that Sylvester Il was accustomed to make use 
of stenographic combinations to shorten the labor of 
writing. (From America, A Catholic Review of the 
Week, June 27, 1936.) 
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LAST CALL FOR KANSAS CITY MEETING OF THE 
AMERICAN BAR ASSOCIATION! 


Be a Trifle Late but at Any Rate Here Goes!—Things You Wouldn't 
The Place is Just Cluttered up with Convention Facilities, Art and 


ingements for Hospitable Reception of Visitors and Their Families—Setup 


unicipal Auditorium for House of Delegates Will Resemble That of the United States Sen- 


Chere 


Chamber 


\re Other Things in the Way of Rudy Vallee and Smokers and What 


not That Just Can’t Be Described in Advance 


and far. We've 
and we're ready for 


lawvers neat 


e Bat 

Ss, you've ¢ | it—Kansas City is broadcast 
gain! Just t vy you we're versatile, we're 

g t | rere! ing l« his time. 
l be you I elieve we have 16,3644 miles of 
We don’t ther. But we have more than 
in cove! url! the convention, September 26 
ber 2, an who tries to keep an accurate 
the mileage to confuse our Chamber of 

erce publicit ters is no gentleman. 
Maybe elieve Kansas City is a home 
rt and culture of our city fathers declared 
public meeting eral years ago that “art is on 
e bum in Kansas City.” It so incensed the other 
chs that t e now is overburdened with 
uments, statuary, paintings and music lovers. Bos- 
may have its P Revere—we ve got the Pioneer 

fother! 
I Ups J nk Kansas City is the “con- 
on city” \ Maybe it isn’t, but we’ve 
gi bun \merican Legion boys of 1921 
ging aroun can distinguish citizens from 
vention visitors adges. The ratio nine months 
of the year run 1 to 10, with conventioneers on the 
vy en 

One thing, 1 ! Don’t bring any bands with 


| 
rhe last convention had 18 bands, which paraded 
Hospitality has a breaking 


Maybe vou 


$6,500,000 


ink our Municipal Auditorium 
did the citizens until they 


their tax bills! Besides, it’s only in the case of 
garettes that a few cents make a whale of a difference. 
ne thing about tl litorium—no one thus far has 
been able to name another one anywhere that 
surpass it i1 enience, comfort, capacity, or 
iease excuse if onventions 
Maybe you don’t think we have a dozen square 
les of stockyards Ve don’t. We thoughtfully built 
em in Kansas and away from the business district so 
ey will not annoy vention visitors who happen to 
n the leeward s windy nights. If you really 
int to see where those famous Kansas City steaks 
me from, we're all set to take you on the industrial 
ur. Incidentally, an’t buy Kansas City steaks in 
unsas City, becaus ns living in the four corners 
f the nation are willing pay more for them than we. 
Maybe you d hink we have great thorough- 
fares. gut we do have “Petticoat Lane”—Kansas 
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City’s famous misnomer. Incidentally, your wife will 
be surprised at the style salons in this shopping center. 

Maybe you don’t think we know how to stage a 
convention. Buddy, you’re wrong! 

The American Medical Association, the under- 
takers, the American Legion, Methodist ministers, the 
Elks, the Republicans (before 1932) and countless 
other groups have held national pow-wows on the banks 
of the Kaw. We haven't had the Odd Fellows yet, but 
there’s rumors they’re coming. In between-time, state, 
sectional and group meetings of everybody ranging from 
boilermakers to philatelists have convened here. We 
take them in stride. The mail carriers came here be- 
cause it was the only place they could hold a pajama 
parade. 

Maybe you don’t think you'll get a rousing wel- 
come. You're wrong again! 

We've received strict instructions not to mention 
certain items of business, and orders are orders. 

Of course, we can’t describe how the room set up 
in the Municipal Auditorium for the House of Dele- 
gates will resemble the chamber of United States Sen- 
ate. Individual desks with monogrammed scratch pads, 
embossed pencils, in a velvet-curtained, sound-proof, 
air-conditioned room. Alert page boys in attendance at 
all times. Of course, we can’t tell you about that, or 
about the entire Auditorium building being equipped 
with an interlocking public address and telephone sys- 
tem, because no other city can boast of such convention 
facilities. Of course, we don’t mind that either, be- 
cause we'd like to have you come back here every 
year. Some conventions, incidentally, are planning to 
do that very thing. 

Of course, we can’t tell you that Rudy Vallee will 
stage one of the most magnificent programs of his 
career, because the contract deals only with hours and 
minutes. The local boys put up a small fortune for 
this performance, and they’ve never made a bad bargain 
as yet. 

Of course, we can’t tell you about the smoker 
program. But we can assure you it will be talked about 
from coast to coast in years to come. Of course, we 
can’t tell you why the women’s entertainment committee 
has announced so many teas. We have many varieties 
of tea. 

Of course, we can’t tell you that Kansas City has 
raised an entertainment fund which exceeds all others 
for previous American Bar Association conventions. 
We can tell you that you'll realize that when you enter 
into the continual round of parties and receptions. Then 
you'll understand the term, “Kansas City hospitality.” 
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We can tell you this will be the first time the 
entire convention can meet under one roof, in a build- 
ing designed for the purpose of housing large assem- 
blies like your convention. 

We can tell you it will be the first time the Amer- 
ican Bar Association convention will receive its proper 
share of publicity. Kansas City radio stations, news- 
papers and press bureaus give special attention to na- 
tional conventions. 

The club committee, comprised of local prominent 
attorneys, has made arrangements for your entertain- 
ment and accommodations at all Kansas City golf clubs. 
We can tell you all clubs and hotels are within walk- 
ing distance of the Auditorium. There are enough 
available rooms to accommodate at least twice the num- 
ber which usually attend the convention. 

We can tell you that the list of distinguished guests 
at this convention will surpass all others. 

Here is our last bit of advice. Make your travel 
reservations now. Kansas City is accessible by high- 
way, rail or air. The railroad terminal and airport 
both are within five minutes’ distance of the hotel, 
club and convention district. 

You can’t tell us now that the 1937 convention 
was the best in the history of the American Bar Asso- 
ciation. But after October 2 you'll be urging a return 
engagement in Kansas City. We'll be expecting you! 


Local Committees Making Prepara- 
tions for Kansas City Meeting 
i " chahean of is a list of the chairman and vice 


chairmen of the Committees that are work- 

ing enthusiastically to make the forthcom- 
ing Annual Meeting of the American Bar Asso- 
ciation at Kansas City one of the most memorable in 
the history of the organization. Lack of space pre- 
vents our giving the names of all the members of the 
various committees but they are all cooperating en- 
thusiastically in the work of preparation: 

Hospitality Committee—Cliff Langsdale , Chair- 
man; Armwell L. Cooper, Vice Chairman; Charles M. 
Miller, Vice Chairman; James E. Nugent, Vice Chair- 
man; I, N. Watson, Vice Chairman; William C. Lucas, 
Vice Chairman; Jas. H. Harkless, Vice Chairman. 

Headquarters and Information Committee—Clar- 
ence I. Spellman, Chairman; C. C. Byers, Vice Chair- 
man; Claude A. Ferguson, Vice Chairman. 

General Entertainment Committee—Leslie A. 
Welch, Chairman; Floyd E. Jacobs, Vice Chairman. 





Finance Committee—Herman M. Langworthy, 
Chairman; Paul Barnett, Vice Chairman; Roy P. 
Swanson, Secretary. 

Club Courtesies Committee—Blatchford Downing, 
Chairman; William S. Hogsett, Vice Chairman. 

Polo Committee—George ]. Mersereau, Chairman ; 
R. Dinwiddie Groves, Vice Chairman. 

Publicity Committee—Otto P. Higgins, Chairman ; 
James E. Burke, Vice Chairman. 

Budget and Audit Committee—Albert F. Hillix, 
Chairman. 

Leavenworth Trip Committee—F rederick E. 
Whitten, Chairman; Lee Bond, Vice Chairman. 





















































Committee on Arrangements for Dinner of Attor 
ney General McKittrick—John W. Hoffman, Jr., Chair- 
man. 

Committee on Display of Model Law Office and 
Equipment—Edward S. North, Chairman; W. Haley 
Reed, Vice Chairman. 

Radio Committee—Elmer Nathaniel Powell, Cl 
man; Orlin A. Weede, Vice Chairman; Bernard 
Greensfelder, Vice Chairman. 
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Printing and Badges Committee—Joseph | 
Brown, Chairman. 

General Committee on Arrangements for Com- : 
missioners on Uniform State Laws—W. H. H. Piatt y 
Chairman; Winston Woodson, Vice Chairman. 

Junior Bar General Entertainment Committ. 
Frank Brockus, Chairman; Kenneth I. Fligg, Vice 
Chairman. 

Women’s Committee for Entertainment of Junior 
Bar Members’ Wives and Women Members of thi : 
Junior Bar Conference—Mrs. Everett A. Ten Brook E 
Chairman; Mrs. Robert L. Hecker, Vice Chairman 

Committee on Arrangements, Missouri Bar As 
ciation—Paul G. Koontz, Chairman. 

Junior Bar Breakfast Committee—Elliott Norquist ‘ 
Chairman; Albert L. Reeves, Jr., Vice Chairman. 

Junior Bar Dinner Dance Committee—Frank Wi 
Brockus, Chairman; James T. Britt, Vice Chairman 

Junior Bar Stag Smoker Committee—Irvine Fan 
Chairman ; Paul J. Parker, Vice Chairman. 

Missouri Bar Association Members—William A a 
Kemp, Chairman. 

Women’s Bar Committee—Gladys L. Donovan 
Chairman ; Irene M. Williams, Vice Chairman. i 

Referees in Bankruptcy Committee—Elmer Pow 
ell, Chairman; A. J. Granoff, Vice Chairman. 


PRACTICE AT THE IRISH BAR 


An instructive and amusing Reading on “Practice 
at the Irish Bar” was delivered by Mr. Serjeant Sulli 
van, K. C. (the last of the Irish Serjeants-at-law) in 
the Middle Temple Hall during Michaelmas Term last, 
and published by Sir Isaac Pitman and Sons. Serjeant 
Sullivan stated that “the tradition of a ‘bar’ of pro 
fessional lawyers went back in Ireland for two thou- 
sand years. The first Judicature Act affecting the 
qualification of judges was passed at Tara in the first 
century of the Christian era, and forbade elevation to 
the bench of anyone who had not for twenty years pre- 
viously practiced at the Bar.” It may, perhaps, be of 
interest to quote one or two instances of the Reader's 
humorous method of presenting facts to his audience: 
“In A. D. 560 Kieran v. Columba (each party since 
canonized) established the law of copyright”. “Six 
hundred years later O’Rourke of Breffin recovered 
judgment against McMorrough for damages to be paid, 
in gold ‘in respect of the cattle’-—which term may or § 
may not have included his wife Devorgilla”. “The an- 
nual assembly at Tara enabled the several Brehons of 
the clans to compare and to co-ordinate their decisions 
on the common law, and in this disguise, to usurp the 
function of the legislature after the manner of all judi- 
ciaries”. 
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If legal text-books could be written in a like strain 
the study of the law would become a pleasant pastime 














THE CONGRESS OF COMPARATIVE LAW* 





Five Nations Represented at The Hague Meeting Presided over by Judge deBustamente, 
er of the World Court—Edifying Exchange of Views between Jurists Representing the 
s Legal Systems and National Experiences—Congress Divides Its Work among Five 
ns—Interesting Program of Topics of Practical Importance to the Profession—Discus- 
;ased on Series of Special Reports from Each Country on Each Topic—Plans for Inter- 
| Faculty of Comparative Law to Meet in a Different Country Each Year—List of 


\merican Reporters, etc. 


By Joun H. 
‘6 N_ unquali iccess”’ is the label that must 
A be attached history to the record of the 
Second International Congress of Compara- 
aw, held at e Hague, August 4-11, 1937, in 
’eace Palace. 
ed were 35 in all; the num- 


lhe nations ré ent 
1 > 


2 this number, 47 came from 
1 Great Britain, 31 from 
14 from Italy, 23 from the 


ainder were scattered among 


] 


delegates, +4 { oT 


States, 29 fron 


nited 
ce, 29 from Gert 


erland 


\frica, Alget ia, Belgium, Brazil, Canada, 
Cuba, Dent Egypt, Finland, Greece, Gua- 

Hungary Iran (Persia), Irish Free 
Japan, Lat Luxembourg, Norway, Poland, 
ia, Sweden, S erland, Syria, Spain, Czecho- 


ikia, Turkey, ar ugoslavia. (The only European 


not represent was Russia.) In this repre- 
tative character delegates, in the practical 
rport of the topi ussed, and in the active dis- 
sion of those toy by well qualified participants, 
s Congress was superior to the First, in 1932, 
left nothing t desired. The list of judges, 
yers, and profes whose reports on the various 
cs were on file, represented a varied and competent 
| cosmopolitan a ition of juristic talent such as 
never befor¢ sembled in any country on any 
asion. 
The president the Congress was the eminent 
ban jurist, A. § Bustamante, a judge of the 


rld Court ry ecretary was Elemer Balogh, 


retary-general nternational Academy of Com- 
rative Law (wl nsored the Congress) ; and it 
s a subject of ger remark that no other living 
rson could have had the range of knowledge and the 


ng together such a world-wide 
jurists. Among them were 
en D’Amelio, chief justice of the Italian Supreme 
urt; Pilon, and Aloisi Agara, divisional chief 
istices of the Supreme Courts of France and of Italy 
spectively; Guerret Calojanni of the World 
urt: Lord Macmillan, of the Judicial Committee of 
e Privy Council; together with judges of Appellate 
‘ourts of England, Egypt, Greece, Ireland, 
and deputy Ministers of Jus- 


cecutive dilige nce 


thering of repre 


Se | | Ve 
and 


and 


Canada 


mania, Switzer 








*A Report to the Section of International and Compara- 
ve Law, J. Oliver Murdock, chairman, by John H. Wigmore 
f Chicago, chairman of the committee of delegates of the Sec- 
n: Phanor Eder of New York was vice-chairman and Law- 





rence Egbert of Washington was secretary 
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tice or Public Prosecutors from France, Germany, 
Italy, Persia, and elsewhere. Of course there was a 
host of professors of law; deans of faculties came from 
Cairo, Cracow, London, Paris, Rome; from Germany 
7 universities were represented, from Great Britain 6, 
from France 5,*from Italy 5, from Poland 5, from 
Switzerland 4, from Japan 3, from the United States 
11; and so on. Mingled with these judges and pro- 
fessors was an even larger number of practitioners, 
each armed with his specialty. One of the ablest 
debaters, by the way, was a Persian lawyer. And one 
of the most interesting personages was E] Sheikh Ab- 
durrahman Hassan, from Cairo, in his Oriental dress, 
a venerable and shrewd expounder of Islamic law, 
who spoke in Arabic through an interpreter. 

This summary list will indicate that it was a cos- 
mopolitan assemblage of men whose thought was 
representative and whose experience commanded re- 
spect. 

The Congress divided itself into five sections, 
classified under the heads, I, General; II, Civil; III, 
Commercial; IV, Penal; and V, International Law. 
In all of the Sections the attendance was such as to 
ensure an edifying exchange of views representing the 
various legal systems and national experiences. 

In Section I (General), the subdivisions were: 
A. History of Law; B. Ecclesiastical Law; C. Legal 
Ethnology; D. Oriental Law; E. Philosophy of Law; 
F. General Promotion of Comparative Law. These 
subjects may seem calculated to elicit merely sober 
and perhaps droning scholarship. But a glance into 
the smoke-filled room of Philosophy of Law, where a 
sacked audience followed in tense concentration a lively 
debate between some German and English devotees, 
would have convinced one that the topics were any- 
thing but abstract in their interest. And in the Oriental 
Law section, which attracted jurists from Egypt, Al- 
geria, India, Persia, and the United States (the main 
subject being the current problems of Islamic law in 
the Orient) a visitor would doubtless have been sur- 
prised to find himself listening to a comparison of the 
different countries’ solutions of the problem of the 
family automobile; and (believe it or not) the Persian 
solution seemed to be the most reasonable. In the 
General Division (of Section I) was presented, by 
Professor H. C. Gutteridge of Cambridge, the proposal 
which (to your Reporter) seemed the most practical, 
important, and feasible in the whole Congress program, 
viz. the preparation of an international dictionary of 
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legal terms. This proposal (when the author’s paper 
is published) merits the favorable attention of some of 
our benevolent Foundations. It would form a basis 
for all future progress. 

In Section II (Civil Law) the subjects included: 
Tendencies in the theory of contracts; liability for 
tortious acts; moratorium for debtors; divorce; de- 
famation in press, radio, and motion-pictures, and 
progress in evidence-law. 

Section III (Commercial Law) teemed with prac- 
tical problems common to all countries and had a large 
attendance of cosmopolitan experts. Phanor Eder of 
New York was one of the chairmen, and among the 
debaters were Louis Wehle of New York and Frank 
Boesel of Milwaukee (Federal Court master in charge 
of several railroads). The significant resolutions 
adopted by this Section ought to receive wide circula- 
tion, and are appended to this Report. Their im- 
portance may be judged from the following list of 
topics: 1, Effect of fluctuations in money-values on 
international legal transactions; 2, Present tendencies 
in corporation law as to protection of minorities, rights 
attaching to different classes of shares, reduction of 
share-capital, and liability of stockholders for directors’ 
acts of mismanagement ; 3, Effect of the depression on 
changes of bankruptcy measures; 4, maritime liability 
under the international conventions of 1924 and 1926; 
5, Reaction of a planned economy on private rights; 
and 6, Regulation of labor conditions. 

Section IV (Public Law and Penal Law) in its 
topics touched on some of the most debatable issues 
of the day, interesting the lawyers of every nation. 
The debates here were said (by those who attended) 
to have been among the liveliest. The mere topics in 
Public Law suffice to explain this: 1, Corporatism in 
the modern State; 2, Balance between legislative and 
executive powers (here the debate lay between the 
English and the German and the American delegates) ; 
3, Administrative relations between the national gov- 
ernment and the dependencies and possessions; 4, 
Liability of official agencies conducting public services ; 
5, Protection of historic monuments. 

In the Penal Law Division the topics were: 1, 
Relation between civil and penal law; 2, Judges and 
juries as tribunals ; 3, Powers of the public prosecutor ; 
4, Rehabilitation of delinquents; 5, Principle that “No 
punishment for an offense not defined beforehand by 
general law” (Nulla poena sine lege); 6, Problem of 
recidivism. Topic No. 5, as might be expected, led to 
a lively debate, in which the recent German changes 
of principle were attacked. By the new German laws 
the judge may punish acts which he deems to be con- 
trary to the “spirit of the German people,” even though 
those acts cannot be found prohibited by any existing 
law. This principle was defended by the German rep- 
resentatives only; judging from the accounts of those 
present, this debate should have been stenographically 
reported for the edification and entertainment of all 
absent lawyers. At the conclusion of the discussion, 
the vote was 30 to 6 (the Germans only being the 6). 

Section V (International Law) attracted some 
eminent participants, though the topics to most lawyers 
might not appear to possess absorbing interest. They 
were these: 1, Making accessible all materials of inter- 
national law ; 2, The individual citizen’s status in inter- 
national law; 3, Double nationality; 5, International 
status of business corporations ; 5, Immunity from local 
jurisdiction of foreign State-owned enterprises and 
property; 6, National legislation as necessary to give 






effect to international conventions; 7, Status of inter- 
national public bodies ; 8, Rules of evidence in interna- 
tional tribunals. No. 4 of these topics is of course a 
specially live question when governments like Russia, 
owning all foreign-dealing agencies, come to do busi- 
ness in the United States but claim the ancient immu- 
nity originally accorded only to the sovereign person- 
ally and to war-vessels. No. 6 is a topic also of great 
consequence in the United States, where the doctrine 
of “self-executing” treaties is still in a hazy condition 
under our Supreme Court decisions. And No. 4, ever 
since the World War has been a problem of vital im- 
portance to the United States, and is now one of the 
(almost insoluble) questions upon which our Depart- 
ment of State is expected soon to make a report. 

At the opening (plenary) session a resolution of 
great significance was offered by Louis Wehle of New 
York (after prior consultation with the officers of the 
Academy of Comparative Law), and was adopted with 
unanimity. It dealt with the long-pending proposal for 
an international Faculty of Comparative Law. The 
original proposal, already approved at the 1932 Con- 
gress of Comparative Law, was amended, on M: 
Wehle’s motion, to provide that the Faculty should be 
ambulatory, i.e., should meet in a different country 
each year. This makes it possible for the United States 
to share more directly in the benefits of such an insti 


tution. The resolution as now adopted requests the 


International Academy of Comparative Law (of which 
Judge DeBustamante is president) to appoint an In 
ternational Committee to prepare the plans for such a 
Faculty. President DeBustamante thereupon designated 
Mr. Wehle of New York and Mr. Wigmore of Chicago 
as an informal Committee to nominate other Americans 
to serve on the International Committee. 

Looking over this list of topics, it may be affirmed 
that no better-selected list, no more practical and inter- 
esting program, could have been devised. To the 
Academy officers who drew it up two years ago, hearty 
congratulations must be offered. Yet the very rich- 
ness of its interest was a source of constant disappoint- 
ments to the delegates ; for it was a baffling impossibility 
to be present in more than one Section at one time 
The regrets at what one was missing were as frequent 
as the satisfactions gained from the meetings attended 
And the catalogue of eminent and interesting fellow- 
jurists from all quarters, who were somewhere there 
but whom one had no chance to meet or even to identify, 
was regrettably long, though inevitable. 

Several social entertainments, of course, gave relief 
from the strenuous intellectual labors of the two daily 
sessions, and helped to cement old friendships and to 
start new cosmopolitan acquaintanceships, amidst thi 
clink of champagne glasses, the introductions to the 
delegates’ ladies, and the blare of orchestral bands. The 
most impressive general affair was the reception given 
at the Scheveningen Kurhaus, on the first night. by 
the Netherlands Minister of Foreign Affairs, in the 
name of her Majesty the Queen of the Netherlands 

But for the Americans the most important one was 
the luncheon on the second day, at which the entire 
47 of us foregathered. Our guests were the American 
Minister Granville Emmett, and the Secretary of 
Legation John Cabot; together with W. P. Montyn. 
Netherlands Consul-General at New York; J. Van 
Doorn, Dean of the Hague Bar; A.K.C. de Brauw, 
President of the Netherlands Union of Advocates ; Wil- 
helm P. deBrauw, former president of the International 
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nion of Advocates; and Sir Maurice Amos, who was 


ist August the guest of the American Bar Association 
Boston. Fraternal feeling was emphasized by brief 
speeches from all of the guests, under the felicitous 
astmastership of Murray Seasongood of Cincinnati, 
ho has no superior that capacity. To ensure the 
mplete assembling of the American delegates on this 


istration list had been organized ; 
faithful and efficient labors 


ial res 


duc t the 


ccasion, a spec 


his was mainly 


our Secretary, Lawrence Egbert of Washington, 
ssisted by three young volunteers who came to our 
rescue just at the right moment—Wm. F. Delaney of 
e New York Bar, Sophie Reinsch, of the School of 


nternational Studies at the Hague, and Phronsie 
Marsh of Washingt \midst the bustling throng of 
250 delegates coming from 35 countries and chattering 
irriving at the same time and not 
had been no easy task to 
assemble promptly for this 

uncheon the select flock of United States delegates. 
When the next Congress takes place, we nominate 
Lawrence Egbert as its Executive Secretar 
( 


dozen languages, all 
lentifiable beforehand, it 
egregate, shepherd 


ns 
f 25 of our 


At the close of the Congress, a party 
elegates found themselves able to attend a reception 
endered to them in Paris on August 14 by the Presi- 
lent of the Paris Bar. The reception took place in the 
Palace of Justice, and the guests were then conducted 
ver that famous building and its spots of historic in- 
terest were pointed after which a collation was 
served in the apartments of the Bar Council. This 
pleasing courtesy had been arranged for the Americans 
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by Maitre H. Decugis, who will be remembered as an 
honored guest of the American Bar Association in 1930. 

On the other hand, as a prelude to the Congress, 
the American delegates who chose their route via 
England were hospitably entertained in London by 
brethren of the Bar. Mr. Godwin, secretary of the 
Council of the Bar, together with Sir Maurice Amos 
and other barristers and judges, met them at Inner 
Temple Hall on Saturday afternoon July 30, showed 
them some of the Record Office treasures, and then led 
them to a cheering spread at Middle Temple Hall. In 
the evening they dined at the homes of the various 
members of the reception Committee. These attentions 
were the more notable because they were offered at the 
week-end of Bank Holiday (Monday August 1) when 
all London disappears to the country, and this sacri- 
ficial hospitality was therefore the more gratefully ap- 
preciated. 

The scheme of the Congress program was based 
on the prior filing of a series of “special reports” from 
each country on each topic, which special reports were 
then summarized and generalized by one of these “re- 
porters,” and this “general report” was read in the 
appropriate Section and became the basis for discussion. 
It was assumed that the “general reporter” would cer 
tainly attend the Congress, but not necessarily the 
“special reporters.” Among the “general reporters” 


were several Americans, and there were numerous 
“special reports” from our country. 
There is here appended (A) a List of the 


American Reporters; (B) a List of the Americans in 
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attendance; (C) the Resolutions of the Commercial 
Law Section. 
Respectfully submitted 
Joun H. WicMore 


A. LIST OF AMERICAN REPORTERS 

General Reporters: 

Hessel E. Yntema, University of Michigan, Ann 
Arbor, Michigan. 

Charles S. Lobingier, National University, Wash- 
ington. 

Roscoe Pound, Harvard University, Cambridge. 

Albert Kocourek, Northwestern University, Chicago. 

Paul L. Sayre, University of Iowa, Iowa City. 

Henry D. Williams, New York City. 

Phanor J. Eder, American Bar Association Commit- 
tee, New York City. 

James W. Moore and Edward H. Levi, University of 
Chicago, Chicago. 

Louis B. Wehle, New York City. 

Mitchell Franklin, Tulane University, New Orleans. 

Sheldon Glueck, Harvard University, Cambridge. 

Jerome Hall, University of Louisiana, Baton Rouge. 

Special Reporters: 

James B. Thayer, Harvard University, Cambridge. 

Charles S. Lobingier, Washington. 

George W. Goble, University of Illinois, Urbana. 

Fowler V. Harper, University of Louisiana, Baton 
Rouge. 

H. L. Daggett, University of Louisiana, Baton Rouge. 

Joseph Dainow, Tulane University, New Orleans. 

Hamilton Vreeland, Catholic University, Washington. 

Paul L. Sayre, University of Iowa, Iowa City. 

Henry D. Williams, New York City. 

Karl Loewenstein, Amherst College, Amherst. 

Robert Wyness Millar, Northwestern University, Chi- 
cago. 

Phanor J. Eder, New York City. 

Mitchell Franklin, Tulane University, New Orleans. 

Edwin M. Borchard, Yale University, New Haven. 

Clarence Morris, University of Wyoming, Chevenne. 

Newman F. Baker, Northwestern University, Chicago 

Jerome Hall, University of Louisiana, Baton Rouge 

Gordon Ireland, University of Louisiana, Baton 
Rouge. 

Carl L. W. Meyer, Library of Congress, Washington. 

Wm. Roy Vallance, Department of State, Washington 

(Others had been invited and had promised reports, 
but the official program does not indicate that their reports 
were received). 


B. LIST OF AMERICANS IN ATTENDANCE 
(Delegates appointed by the President of the American 
Bar Association are attributed to that Association. ) 

J. Weston Allen, Massachusetts Bar, Boston, Mass 
(Appointed by the Federal Attorney General). 

Pendleton Beckley, American Bar Association, Paris. 

Frank T. Boesel, University of Wisconsin, Madison, 
Wis. 

Percy N. Booth, Kentucky Bar, Louisville, Ky. 

Edwin Borchard, Yale University, New Haven, Conn. 

Mary A. Brown, District of Columbia Bar, Washing- 
ton, D. C. 

Grace H. Brown, Michigan Bar, Detroit, Mich. 

Louis G. Caldwell, District of Columbia Bar, Wash 
ington, D. C. 

Mary M. Connelly, District of Columbia Bar, Wash- 
ington, D. C. 

J. T. Connor, Loyola University, New Orleans, La. 

Theodore S. Cox, William and Mary College, Wil- 
liamsburg, Va. 

Harriet S. Daggett, Louisiana State University, Baton 
Rouge, La. 

W. F. Delaney, Jr.. New York Bar, New York City, 
De Ss 





F, J. Dreyfous, Louisiana Bar, New Orleans, La. 

Phanor J. Eder, American Bar Association, Ney 
York City, N. Y. 

Lawrence D. Egbert, American Bar Association 
Washington, D. C. 

Mitchell Franklin, Tulane University, New Orlean 
“4 

A. J. Freiberg, American Bar Association, Cincinnati 
Ohio. 

Arnold Frye, American Bar Association, New York 
City, N. Y. 

E. S. Gambrell, Georgia Bar, Atlanta, Georgia. 

W. L. Gray, District of Columbia Bar, Washington 
dD. G 

Jerome Hall, Louisiana State University, Baton Rouge 

Donald Harper, American Bar Association, Paris. 

J. V. Hewitt, American Foreign Law Association 
New York City, N. Y. 

W. B. Kerkam, District of Columbia Bar, Washing 
ton, D. C. 

Albert Kocourek, Northwestern University, Chicag: 

Noble W. Lee, Illinois Bar, Chicago. 

H. S. LeRoy, American Bar Association, Washington 
om Gc. 

Charles S. Lobingier, National University, Washing 
ton, D. C. 

K. Loewenstein, Amherst College, Amherst, Massa 
chusetts. 

Freda Lyman, District of Columbia Bar, Washing 
ton, D. C. 

P. T. Rodney, New Mexico Bar, Albuquerque, New 
Mexico. 

Paul L. Sayre, University of Iowa, Iowa City, Ia. 

Murray Seasongood, American Bar Association, Cin- 
cinnati, Ohio. 

J. E. Sebree, Kentucky Bar, Washington, D. C. 

M. H. Sebree, Kentucky Bar, Washington, D. C. 

H. C. Shriver, District of Columbia Bar, Washington 
BD. ¢ 

FE. E. Strickland, Georgia Bar, Washington, D. C. 

H. P. Thomas, Virginia Bar, Alexandria. 

John T. Vance, Law Library of Congress, Washing- 
ton, D. C. 

W. C. Van Vleck, George Washington University 
Washington, D. C. 

Grace K. Vickers, District of Columbia Bar, Wash- 
ington, D. C. 

Louis B. Wehle, American Bar Association, New 
York City, N. Y. 

Albert Wehling, Valparaiso University, Valparaiso 
Indiana. 

John H. Wigmore, American Bar Association, Chi- 
cago, Ill. 

Henry D. Williams, New York Bar, New York City, 
| eS 
Hessel E. Yntema, University of Michigan, Ann 
Arbor, Michigan. 

C. RESOLUTIONS ADOPTED BY THE SECTION 
OF COMMERCIAL LAW 

Topic 1. Effect of fluctuations in money values on 
international legal transactions: 

The Congress adopts the following resolutions: 

1. It endorses the resolution, passed by the Interna- 
tional Law Association at Budapest in 1934, to wit: 

“If a government should find it necessary to restrict 
the formalities of contract, it is desirable that these restric- 
tions should not be applicable to such contracts as involve 
credit conditions of an international character.” 

2. It recommends the negotiation of bilateral or 
multilateral treaties guaranteeing that the rights and duties 
of creditors and debtors in international relationships shall 
not be modified by the territorial legislation of either con- 
tracting State. 

3. It recommends the insertion of a clause for inter- 
national arbitration in private international contracts con- 
taming monetary engagements. 
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4. It declares, yreover, that it is essential in the 
ts of World Trade and World Peace that monetary 
in public and private contracts be scrupulously 
ained ; ny unilateral infringement of these 
uw and seriously imperils interna- 





and that 
is contrary 
relations. 

It expresses the hope that the International Acad- 


Comparative iw will place on the agenda of its 


oming early a study of the clauses in use in 
fferent countries as a safeguard against the conse- 


of monetary fluctuations. 
pi< 2. Present 
pre tection 


rignts ait 


tendencies of corporation law as to 
minorities, 

ng to different classes of shares, 

f share capital, 

) liability of shareholders for acts of mismanage- 
mmitted at their instigation by s?: :reholders. 
ted, that the Congress record its opinion as follows: 

(a) 
asmuch as unde 
e amount of 


reduction 





odern economic developments the 
nal capital invested in stock com- 
has increased the one hand, and, on the other 
the number of shareholders in these individual com- 
has grown rge that it has become a practical 
ibility for the ireholders themselves, in large and 
ige-sized compa! to exercise any effective control 
e management, s recommended 

[hat the principle of control over the management, 
embodied in the f the 19th century, now requires 
adaptable to new conditions; 
hould be preventive, in so far as 
sible, and should 1 be limited to a posteriori measures 
repression of abuse r frauds by the directors; 

That any contr ovided by the Legislature should 

in view the interests of the company as a whole, as 
| as that of cred f the company ; 

That whatsoever be the method of control adopted, 
vernment administrative interference in the commercial 
inagement of busit undertakings should be avoided: 
it only those who are entrusted with the management 
uuld be responsible; and that they should be permitted 
ely, and in good faith, to make all decisions on behalf 
the interests of rporation, provided they are not 
irmful to the interé f the general public; 

That a comparison of the different systems of control 
practice lifferent countries, shows it to be 
lvisable that sucl | should be vested in independent, 

hnical organs 

That on the one hand, control of the management by 
ountants, auditors pectors, etc. shall be so organized 

1 reenforced as to tter guarantee their independence 

i competence 

That on the oth and, since such control should be 
ercised both at the time of the organization of the cor- 
ration, during its life, and upon liquidation, as well as 

n any public issue of its securities, it should be adapted 
the different condit obtaining in each country; 

That, neverthel« certain of these measures, and par- 
ularly those that questions of law or conflicts of 

nterest, should be subject, in so far as feasible, to the 
ipproval of the court 

That it is advisable t 

possible, any restrict 
rporate articles, on the 
legal actions for the 


ihncation so as t 
That such cont: 


ready in 


eliminate, to the greatest extent 
now imposed by statute or by 
right of minorities to institute 
rpose of protecting the interests 
f the corporation against the abuse of power by directors 
r majority shareholders, yet without facilitating blackmail 
through suits instituted in bad faith 
Par. (b) 
That it is desirabl 


holder of shares of 
apital stock be entitled 


that every 





vote ; 
That the institution of shares having privileged voting 
power should be regulated by statute. 
Par. (c) 
That whatsoever: the financial procedure adopted 





fer reduction of capital, it is necessary to make a distinc- 








tion between cases where the reduction of capital is due 
to losses, and cases where it is effected as a reimbursement 
of a part of the capital when there are available surplus 
assets ; and 

That in both these cases the rule governing the reduc- 
tion of capital should be framed for the purpose of pro- 
tecting both the interests of the company’s creditors and 
those of shareholders. 

Par. (d) 

That the common or general law in principle furnishes 
adequate rights of action to establish liability; 

That, in countries wherein the common law may prove 
insufficient for such purpose, legislative measures should 
be sought that will permit the effective enforcement of 
the personal liability of shareholders who by their acts, 
whether at stockholders’ meetings or otherwise, and 
whether by vote or otherwise, have intentionally and 
fraudulently incited the management to commit tortious 
acts. 

(Note: The English delegates took the view that the 
foregoing Resolutions had reference to problems which 
in England exist, if at all, in a form much less acute than 
in some other countries, and they did not consider that the 
resolutions were adapted to the requirements of the situa- 
tion in England. For these reasons, while not wishing to 
oppose the resolutions, they felt unable to vote in favor 


of them, and in these circumstances abstained from 
voting. ) 
Topic 3. Changes in bankruptcy procedure and 


schemes of management with creditors due to the depres- 
sion: 

The Congress, taking note that at the present time it 
is difficult to obtain speedy and complete information as to 
legislation on bankruptcy and compositions with creditors, 
expresses the hope that, in the interest of research and of 
the needs of trade, an International Information Centre 
for bankruptcy and composition will be created, such 
centre to be vested with the duty of gathering the neces- 
sary documentation concerning such topics and keeping it 
up to date. 

Topic 4. A critical examination of the work of the 
Brussels Conventions of August 25, 1924, and April 10, 
1926 relating to maritime law. 

The Congress believes that the Brussels Conventions 
of 1924 and 1926 are decided progressive steps towards 
realizing a desirable unification of maritime law, and that 
since they incorporate provisions which permit any signa- 
tory State to call a Conference for the purpose of improv- 
ing any clauses which are not to its complete satisfaction, 
expresses the hope that these conventions will be ratified as 
promptly as possible by all States which have not as yet 
done so. 

Topic 5. The reaction of a “planned economy” on 
the institutions of private law. 

The Congress records its opinion: 

That the increasing influence of planned economy on 
institutions of private law, a phenomenon common to all 
countries in varying degree, is bringing about a progressive 
disappearance of the boundaries between public law and 
private law, and at the same time in effecting a profound 
transformation of traditional principles in property law, 
in the liberty of contract, and in liberty of individual 
initiative ; 

That this phenomenon can only be looked upon purely 
and simply as a consequence of new economic and social 
conditions which are now beyond dispute ; 

And nevertheless that the individual purposes which 
find expression in the above mentioned rights must not be 
ignored; that it is necessary to erect a barrier against the 
excesses, sometimes pathological, of this movement, espe- 
cially when such excesses are due merely to the urge of 
private interests masquerading as public interests, and 
when they tend to weaken among individuals the funda- 
mental principle that the good faith of contracts must be 
observed at any cost. 
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AVAILABILITY OF THE FEDERAL DECLARATORY 


JUDGMENT ACT FOR LIFE INSURANCE CASES 


General View of What Has and Has Not Been Accomplished with Respect to Clarifying and 
Crystallizing Rules of Law Applicable to Federal Act—Importance of the Attitude of the Bar— 
Some Misconceptions as to Procedure—Effect of Decision in Aetna Life Insurance Co vs. Ha- 


worth—Act Provides Alternative Remedy—No Discretionary Power to Refuse to Entertain 


Jurisdiction—Can Defendant Prevent Dismissal of Case by Praying for Declaratory Relief ?* 





By E. R. Morrison 
Member of the Kansas City, Mo., Bar 


DISCUSSION of the subject matter indicated in 
A the title of this paper if confined solely to federal 

decisions involving life insurance policies, would 
cover a rather narrow field. Consideration of the avail- 
ability of the Federal Declaratory Judgment Act for 
such cases involves a discussion of general principles 
which have been applied also to other subjects of con- 
troversy. 

It is, therefore, proposed in this paper to take a 
rather general view of what has and has not been ac- 
complished with respect to clarifying and crystallizing 
rules of law applicable to the federal act. Brief con- 
sideration will also be given to reasons underlying the 
prejudice which sometimes appears to actuate resistance 
to the use of the Act. 

While substantial progress has been made, there 
are questions yet to be definitely settled which will have 
an important bearing in determining the scope and value 
of the Act. This is particularly true with reference to 
the question as to whether, or under what circumstances, 
relief should be denied because of the existence of an- 
other adequate remedy, and the question as to the right 
of the courts to exercise a discretionary power to refuse 
to exercise jurisdiction and the extent of such power if 
it does exist. 

1. IMPORTANCE OF THE ATTITUDE OF THE 
BAR 

The attitude of the bar will undoubtedly play an 
important part in determining the trend which future 
decisions will take and should be frankly considered and 
discussed. It is a trite saying that judges are human, 
but it is none the less a fact that should be constantly 
borne in mind. The zeal of counsel! seeking to protect 
the interests of their clients, however commendable, 
may, if misdirected, provoke decisions directed more 
toward curbing the use of the Act than the calm eluci- 
dation of its provisions.’ 

On the whole, the Act has been favorably received 
by the federal judiciary and the majority of the judges 
appear to recognize the fact that the value of this form 
of procedure has been proven by its widespread adop- 
tion by the states, as well as by the frequent use which 
has been made of such proceedings in state and English 
courts. 





Counsel, at White Sulphur Springs, W. Va., on May 28, 1937 

1. Mr. Justice Stone has said that the success of a remedy 
must depend in a large measure upon the willingness of the 
judges to make use of it. (50 Harvard Law Review 8). 





Some of the judges, however, regard the Act with 
misgivings and are disposed to confine its scope to a nar 
row compass. This feeling is engendered in part by 
distrust of what is still erroneously regarded by some as 
a radical innovation and in part by uncertainty as to the 
results which might follow from a broad and general 
application of its provisions. Moreover, declaratory 
procedure in this country is so new that few of the fed 
eral judges have had experience with its administration 
in active practice.* If these judicial apprehensions are 
to be dispelled, that process can be greatly facilitated by 
proper presentation of cases and adequate briefs upon 
the questions of procedure involved. 

Certain decisions which are causing seme appre 
hension bear evidence that they were not fully and 
properly briefed, and a busy judge without adequate 
assistance cannot be expected to make an exhaustive ex 
amination in a strange and complicated field of law. 

It is, therefore, incumbent upon lawyers who are 
interested in seeing this procedure develop so that it 
will occupy its proper sphere of usefulness in the fed- 
eral courts, to make sure before invoking the provisions 
of the Act that they are prepared to show that they are 
following a well beaten path. 

An illustration of the dangers which are involved 
in invoking the Act unnecessarily and failing to follow 
up with adequate authorities, is afforded by the case of 
Mecker v. Baxter, 83 F. (2d) 183. In that case a 
prayer for declaratory judgment was inserted in the an- 
swer as the court said “apparently for good measure.” 
Court and counsel appear to have treated this matter 
with equal insouciance with the result that the Court 
made the wholly unwarranted statement that declara- 
tory relief “is only a kind of expanded bill quia timet.”’ 
And this misstatement of the law has since been twice 
quoted, though in one instance with merely a qualified 
acceptance.* 

Another source of resistance to the use of this Act 
arises from the fear on the part of some of the federal 
judiciary that its use will result in increased litigation in 
the federal courts. Most of the dockets of the district 
courts are already well filled and a large majority of 
the judges are overworked. It is believed that time will 





2. Judge Knight in Automotive Equipment Inc. v. Trico, 
11 F. Supp. 292, 294, (D. C. N. Y.) says that in the federal 
courts the Act is “practically untried” but “is a proceeding 
which will grow in adaptation as time passes.” 

3. Western Casualty & Surety Co. v. Beverforden, 17 F. 
Supp. 928 (D. C. Mo.) Associated Indemnity Corp v. Manning 
16 F. Supp. 430, (D. C. Wash.) 
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this apprehension is without foundation. It 

a generally accepted fact that in other jurisdic- 
is procedure not resulted in an increase in 
1 tl trary, has rather lightened the 
providing a means for early 
general may not be in 
that will be 

irt as a result of this proced 
| ied in the state 
the fact that the use of the 
may prevent subter- 
of removal is destroyed. A 
oyed is the making of a col 
issignment of a cause of action to a citizen of 
a defendant is incorporated. 
assignment been characterized by the Su- 
Court of the nited States as an encroachment 
ights of the defendant,* but one against which 
rts f emselves powerless to afford 


some cases 


ave been t1 
cedure 
m commotl 


e state in W 


is the duty of federal courts to be vigilant in 

ting the right removal® and any procedure 

tect this right should meet with fav- 

Unfortunately such 

is well frankly to 

to refrain from filing cases for 

such assignments unless it 

inevitable and that there is real 
s remedy. 


tends to prt 
reception by 
always beet 


this fact 


nize 
Li Zh 


purpose oI! anticipating 
ears that litigatior 


sity for invoking 


2, SOME MISCONCEPTIONS AS 
OCEDURE 
Some preju 


prejudice against the Act is based on the un 
rranted belief tl proceedings under the Act so 
sely approximate ts in equity that the litigant in a 
troversy involving utters which would ordinarily 
gated solely on the law side of the court will have 
the practice and principles 
no sound founda- 


TO 


syhts determined under 


rig 


quity hese 


apprehensions have 
It was said it York Life Insurance Co. v. 
ndon, 15 F. Sup} 588, that the provisions of the 
rd paragraph of 
uring to the 


Act “answer constitutional re- 
lirements se litigant the right to a jury 
Professor I i tates that 
Act the 1 tt 


give assurance ~ 


in drawing the 

jury trial mentioned 
he usual rules adopted by the 
n of civil issues and their trial 


1orm was 


tate for the classif 
re not 
‘he Supreme Court of 


rfered witl 

Alabama in Tuscaloosa 
234, has held under the 
case arises at common law the 


intended be inte 
inty v. Shamblin, 169 So 
labama Act that wl 
fendant is entitled to a jury trial pursuant to his right 
ider the law or the nstitution, and that if the case 
begun in equity ourt can either transfer the 
iuse to the law docket or have a jury trial in equity, 
it that in the latter ent the verdict would be as 
ithoritative as at | since it was a matter of right. 
his would appear to be a 


the constituti 


view 
by 


and in accord 
jury in 


sound 
law 


4. Oakley v. G 
5. Provident Savin 
Ford, 114, U. S. 635 
F. Supp. 34 
6. Harr v. Pioneer Mech : F. Supp. 294; 
v. Nationa > Stamt 204 U. S. 176 
120. 


issurance S f New York 
blum v. Travelers’ Insurance Co., 


boy 
é 


7. Borchard Declaratory Judgments (1934) p 


cases, and undoubtedly wiil be definitely held to be the 
rule in the federal court. 

In the report of Senator King of the Senate Judi- 
ciary Committee, it was stated that “the procedure is 
neither distinctly in law nor in equity, but sw generis.” 
This statement may be literally true but it by no means 
implies that the dividing line between equitable and 
legal remedies has been obliterated or that a twilight 
zone has been created. 

It has been held in at least two cases that the 
normal burden of proof is not shifted by reason of the 
fact that suit is brought by a party to the controversy 
who under traditional forms of remedy would have 
been the normal defendant. This was the only question 
at issue on the appeal in the case of Travelers’ Insur- 
ance Co. v. Greenough (N. H.) 190 Atl. 129. In that 
case suit was brought by a casualty company against 
the insured and others to determine whether a policy 
which had been issued by the plaintiff covered a certain 
motor vehicle accident. The trial court held that the 
proof was evenly balanced and inasmuch as the burden 
of proof rested upon the plaintiff insurer, the issues 
should be determined in favor of the defendant. In a 
well reasoned opinion, the Supreme Court held that the 
burden of proof which rested normally upon the in- 
sured, was not shifted and that the real situation was 
that the plaintiff was defending against a claim of liabil- 
ity. It was further reasoned that the situation was com- 
parable with that which existed when a defendant was 
insisting on an early trial against the objection of the 
plaintiff. The same ruling as to burden of proof was 
made by the Kentucky Court of Appeals in Hall v. 
Eversole’s Adm’r., 251 Ky. 296, 64 S. W. (2d) 891. 
3. EFFECT OF DECISION IN AETNA LIFE 

INSURANCE COMPANY vs. HAWORTH 

A few important questions relating to the Act were 
settled by the Supreme Court in Aetna Life Insurance 
Co. v. Haworth.* The most vital question determined, 
was, of course, the right of the normal defendant to 
obtain a declaration of immunity from liability. This 
question was supposed to have been settled long since 
by the decisions of the English Courts and state courts, 
but unfortunately the district court and the circuit court 
of appeals in that case had held otherwise. 

Another question of real importance which was 
determined by the Supreme Court was that a dispute 
which turns upon questions of fact may be determined 
under the Act. At first blush this would seem to be 
self-evident but there are several cases in which the 
state courts have made contrary holdings, induced there- 
to, no doubt, by the fact that in the early development 
of this procedure, the remedy in several jurisdictions 
was confined principally to the construction of written 
instruments. The overwhelming weight of authority, 
however, is in accord with the holding of the Supreme 
Court, and it is well that the question is now definitely 
settled. 

A question which has been bothering some of the 
courts, and particularly bothered the Eighth Circuit 
Court of Appeals in the Haworth case, was the interpre- 
tation and application of decisions rendered by the Su- 
preme Court of the United States > ior to the passage 
of this Act, particularly State of New Jersev v. Sargent, 
269 U. S. 328; Liberty Warehouse Co. v. Grannis, 273 
U. S. 70, and Willing v. Chicago Auditorium Associa- 
tion, 277 U.S. 274. The Haworth decision definitely 
establishes that these cases and others of like character 
announce no principles which constitute a bar to the full 


81 L. Ed. Adv. Op. 394. 





8 57 S. Ct 461; 
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availability of the Act as written. On the other hand, it 
is made to appear clearly that the definition of what 
constitutes a justiciable controversy contained in those 
decisions, must still be given full consideration and 
weight. This is no handicap to the use of the Act, and 
was a foregone conclusion in view of the holding in 
Nashville, Chattanooga & St. Lowis R. Co. v. Wallace, 
288 U. S. 249, that a proceeding under a declaratory 
judgment act was not within the limitations upon federal 
jurisdiction unless a definite and concrete controversy 
was presented. 

The Haworth case is helpful in determining what 
constitutes a final judgment in that it holds that a 
determination as to present disability is final, notwith- 
standing that a new controversy may later arise from a 
changed state of facts. 

The existence of a justiciable controversy in the 
Haworth case was made to depend upon the fact that 
the insured had an unquestioned right at the time the 
suit for declaratory judgment was instituted, to have 
brought suit himself for recovery of disability benefits 
under two of the policies and also to have brought a suit 
in equity to declare the policies still in being. The Court 
said: “the character of the controversy and of the issues 
to be determined is essentially the same whether it is 
presented by the insured or by the insurer,” and again it 
is said: “It is the nature of the controversy, not the 
method of its presentation or the particular party who 
presents it, that is determinative.” 

The importance of this ruling is apparent in view 
of a contrary conclusion based on doubtful authority 
but accepted in 1 C. J. S. 1027, and followed in Western 
Casualty & Surety Co. v. Beverforden, 17 F. Supp. 928, 
(D. C. Mo.). The Beverforden case is now pending on 
appeal in the Eighth Circuit, and it is assumed that the 
decision will be reversed in view of the holding in the 
Haworth case, and the decisions of the Eighth Circuit 
Court of Appeals in the cases of Columbian National 
Life Ins. Co. v. Foulke, decided April 1, 1937, 89 F. 
(2d) 261, and Aetna Life Ins. Co. v. Williams, 88 F. 
(2d) 929. 

4. ACT PROVIDES AN ALTERNATIVE 

REMEDY 

Of the questions hereinbefore referred to as being 
not yet authoritatively settled, one of the most important 
is whether relief should be denied because of the ex- 
istence of another adequate and complete remedy. This 
question may be set at rest by the new rules proposed 
by the Advisory Committee on Rules of Civil Pro- 
cedure for the District Courts. The Preliminary draft 
submitted to the Supreme Court provides in Rule 67, 
that : 

“The existence of another adequate remedy shall not 
preclude a judgment for declaratory relief in cases where 
it is appropriate.” 

This proposed rule is in accord with the present 
weight of authority.° 

The Eighth Circuit Court of Appeals in the case of 
Columbian National Life Ins. Co. v. Foulke, has held 
that the federal act is not limited “to cases where there 
are no other forms of action in which the rights of the 
parties may ultimately be determined.” And the court 
pointed out that, 

“The Act says nothing about limiting proceedings 





9. Morris v. Ellis, 221 Wis. 307, 266 N. W. 921; Tusca- 
loosa County v. Shamblin, 169 So. 234; Sheldon v. Powell, 99 
Fla. 782, 128 So, 258; Penn v. Glenn, 10 F. Supp. 483; Wollen- 
berg v. Tonningsen, et al., 48 P. (2d) 738, (Cal. App.), 8 Cal. 
App. (2d) 722; Columbian National Life Ins. Co. v. Foulke, 


under it to cases when there are no other forms of action 
in which the rights of the parties may be determined. 

So, in Anderson v. Aetna Life Ins. Co., 89 F. (2d 
345 (4th C. C. A.) the court held the suit could be 
maintained irrespective of the existence of another ade- 
quate remedy in equity or at law. This is in accord 
with the ruling of Judge Dawson (D.C. Ky.) in Penn 
v. Glenn, 10 F. Supp. 483. 

In New York, Rule 212, adopted pursuant 
statutory authority, provides that declaratory relief may 
be declined if in the opinion of the court the parties 
should be left to relief by existing forms of acti 
But even under this rule it was said in Woollard y 
Schaffer Stores Co., Inc., 272 N. Y .304, 5 N. E. (2d 
829, that the court had never held that the trial c 
was bound to decline relief where another adequate 
remedy existed. And the court quoted from 
chester Mortgage Co. v. Grand Rapids & I. R. | 
246 N. Y. 194, 158 N. E. 70, where it was said: 

“We may not limit by judicial construction a power 
which the Legislature has conferred without limitat 
We may not define the bounds within which that pow: 


may be exercised, except as we find such bounds implicit 


in the statute, read in the light of established public policy 

In the Foulke case, Judge Stone, in a dissenting 
opinion, came to a directly contrary conclusion. He held 
that the court had no jurisdiction to entertain a petition 
for a declaratory judgment where another adequate lega 
or equitable remedy existed and expressed the opiniot 
that, ‘‘the intent of Congress was to provide a remed 
in legal situations where no existing remedy would li 
or where an existing remedy which was available was 
inadequate to completely protect.” The necessary effect 
of this is to limit a power which Congress has conferred 
without limitation. In the majority opinion it was held 
that there was no evidence in the Act that Congress 
intended to impose any such limitation. 

On the other hand, there is affirmative evidence in 
the Act itself that it was not intended to be so limited 
The Act provides for such relief, “whether or not fu 
ther relief is or could be prayed.” If further relie! 
could be prayed in any case it is evident that ther 
would be an alternative remedy. But inasmuch as the 
Act provides without qualification that relief may be 
granted where other relief could have been but is not 
prayed, it follows that by this provision the right t 
obtain declaratory relief is recognized, notwithstanding 
the existence of an alternative remedy under whic! 
affirmative relief could be had. When this principle is 
once established, it applies with equal force to cases 
brought by the normal defendant as it does to cases 
brought by the normal plaintiff. 

The Supreme Court of Wisconsin follows this line 
of reasoning in the case of Morris v. Ellis, supra, in con 
struing the Wisconsin Act. 

In the Fouwlke case it was contended that the insur 
ance company had an adequate remedy without resort 
to the declaratory judgment suit, because it could wait 
until it was sued and could then defend itself. The 
majority opinion does not determine whether such alter 
native remedy is adequate although it is pointed out that 
“It is not contended that there is any other procedure 
open to the insurance company by which it could pres 
ently obtain relief from the claims and demands which 
it alleges the defendant is wrongfully making against 
it.” The holding of the court is clearly to the effect that 
even where an adequate alternative remedy exists, the 
right to declaratory relief is not barred. 

Judge Stone in his dissenting opinion necessarily 
held that an adequate remedy was afforded by the right 
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Stated in negative form, the question is whether 


the court has the right to refuse to entertain jurisdiction 


in the exercise of a discretion not based upon any estab- 
lished rule of law. 

The first question should be answered in the 
affirmative and the second question in the negative. 
Otherwise there will be chaos in the administration of 
this law. Such a result is only too apparent. 

An actual illustration of irreconcilable conflict so 
produced is afforded by certain cases having to do with 
litigation involving patent rights. In Zenie Bros. v. 
Miskend, 10 F. Supp. 779, (D. C. N. Y.) the court 
refused to dismiss a suit brought to declare certain pat- 
ents to be invalid, the defendant being the owner of the 
patents and having threatened the plaintiff and his cus- 
tomers with suits for infringement, although the court 
held that it had a discretion in regard to entertaining 
suit, 

On substantially the same state of facts it was held 
in New Discoveries, Inc. v. Wisconsin Alumni Research 
Foundation, 13 F. Supp. 596, (D. C. Wis.) that in the 
exercise of its discretion the court would dismiss plain- 
tiff’s action, 

So in Link-Belt Co. v. Dorr Co. Inc., 15 F. Supp. 
663, (D. C. Del.) in a similar type of action the court 
under its alleged discretionary power dismissed the suit, 
whereas, in Hann vy. Venetian Blind Corp., 15 F. Supp. 
372, 375, (D. C. Cal.) it was held to be certain that such 
a suit was maintainable. 

The rule herein contended for does not affect the 
right of the court to dismiss a cause after hearing on 
the merits but this is very different from an uncon- 
trolled discretionary power to refuse to take jurisdiction. 
The sound rule is stated in the opinion of Judge Brew- 
ster in the London case.’® He there said: 

“I agree that the court has discretion in the premises. 
Zenie Bros. v. Miskend, supra; Kariher’s Petition, 284 Pa. 
455, 131A. 265; Russian, etc., Bank v. British Bank, 90 
L. J., K. B. (N. S.) 1089, 1098. 

“But that discretion ought not to be exercised on a 
motion to dismiss for want of equity unless the court is 
fully satisfied that upon its allegations the bill must be dis- 
missed after hearing on the merits. White v. Federal Radio 
Comm, (D. C.) 29 F. (2d) 113.” 

This rule finds support in cases from other juris- 
dictions.** 

Actually there is little support to be found in the 
authorities for the theory that the court has a discretion 
to decline to exercise jurisdiction uncontrolled by ap- 
plicable principles of law, and certainly this is true 
with regard to cases which have been most frequently 
cited in briefs which have been filed in recent cases 
where this contention has been made. Newsuwm et al. v. 
Interstate Realty Co. et al., 152 Tenn. 302, 278 S. W. 
56; Ladner et al v. Siegel et al, 294 Pa. 368, 144 Atl. 
274; and Washington Detroit Theater Co. v. Moore, 
249 Mich. 673, 229 N. W. 618, are in this category. In 
each of these cases the discretionary basis for refusal to 
exercise jurisdiction is stated as being that the declara- 
tion could only be made after a judicial investigation 
of disputed facts. This is a statement of a legal prin- 
ciple rather than a discretionary ground, and it is a 
principle. which is refuted as applied to federal cases by 
the decision of the Supreme Court of the United States 
in the Haworth case. In Ziegler v. Pickett, 46 Wyo. 
283, 25 Pac. (2d) 391, the decision was based on the 
ground that the constitutionality of the statute which 
was therein attacked could not be finally determined in 





10. 15 F. Supp. 586, 1. c. 590. 

11. Miller v. Currie, 242 N. W. 570, 208 Wis. 199; New- 
. McDonald, 220 N. Y. S. 761; Baumann v. Baumann, 226 
S. 576. 
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that action and the controversy ended, which is a well 
recognized principle of law as a basis for declining 
declaratory relief. In Lewis v. Green, L. R. (1905) 
II, Ch. Div. 340, the entire controversy was not before 
the court and a decision of the court would not have 
finally determined the rights of the parties. Many other 
cases which are from time to time cited in support of 
the broad statement that the courts have discretion as 
to whether they will entertain declaratory actions will 
be found upon examination to contain rulings based on 
legal, as distinguished from discretionary, grounds. 

But even if the existence of a practically unlimited 
discretion finds support in some of the cases, neverthe- 
less its exercise would be contrary to definitely settled 
principles announced by the Supreme Court of the 
United States. Chief Justice Marshall said in Osborn 

Bank, 9 Wheat. 738, 866: 

“Courts are the mere instruments of the law, and can 
will nothing. When they are said to exercise a discretion, 
it is a mere legal discretion, a discretion to be exercised 
in discerning the course prescribed by law; and, when that 
is discerned, it is the duty of the court to follow it.” 

In Missouri, 

“The most odious and dangerous of all laws would be 
those depending on the discretion of judges. Lord Cam- 
den, one of the greatest and purest of English judges, said, 
‘that the discretion of a judge is the law of tyrants; it is 
always unknown; it is different in different men; it is 
casual, and depends upon constitution, temper and pas- 
sion. In the best it is oftentimes caprice; in the worst it 
is every vice, folly and passion to which human nature can 
be liable.’ ” 

In an Alabama case, the Court said :' 

“If all judges, or, indeed, if any judge, were perfect, 
then the people might safely rely upon judicial discretion 
for a perfect administration of the law. But, unfortunately, 
it is but too well known that such an assumption is not true, 
and that the wisest and the best commit grave errors and 
make mistakes.” 

And, in the following portion of the opinion the 
Court gave several illustrations of what might influence 
a judge in the exercise of discretion. These are quoted 
because of the picturesque language used and not with 
the intent to imply that they would be applicable to 
members of the federal judiciary. The writer of the 
opinion stated that he knew of a judge who grew quite 
angry with a suitor in his court for no ostensible rea- 
son, save the fact that he wore an overcoat made of wolf 
skins. It is further stated that, “it can not safely be 
denied, that mere judicial discretion is sometimes very 
much interfered with by prejudice, which may be 
swayed and controlled by the merest trifles—such as 
the toothache, the rheumatism, the gout, or a fit of in- 
digestion, or . . . an extra mint julep.” 

As stated above, the rule for which we are contend- 
ing is that the court should be compelled to exercise 
jurisdiction where a justiciable controversy is presented 
unless prevented from so doing by some principle of 
law. It might serve to elucidate this statement by 
briefly referring to some of these rules without attempt- 
ing to encumber this paper by citation or authorities. 
Relief should be denied where there is an absence of 
proper adversary parties, or where all parties whose 
rights would be affected by the decision are not before 
the court ; where a special statutory remedy is provided, 
particularly if it is exclusive; where the declaration if 


it was said in an early case :"* 





12. State v. Cummings, 36 Mo. 263, 278. 


13. Ex parte Chase, 43 Ala. 303, 310 


granted would not be effective as a basis of relief 
question whether relief should be denied, or the 
ceedings stayed because of the pendency of another: 
tion can readily be determined upon the basis of wel 
established principles applicable to traditional remedies 
This list is not intended to be complete but will s 

to clarify the theory contended for. 

The argument is made that discretionary pow: 
refuse to exercise jurisdiction is implied because 
Act does not command action but merely provides tha 
the court “shall have power” to declare rights and rel; 
tions.’* To this the answer has been made that 
grants of power contained in the various acts of Con 
gress conferring jurisdiction generally upon respective 
federal courts are couched in similar language. These 
acts in each instance merely provide that the respect 
courts “shall have jurisdiction.” In this 
the opinion of Mr. Chief Justice Marshall in the cas 
Cohens v. Virginia, 5 U. S. (Curtis) 82, 6 Wheat 
264, has frequently been quoted. It was there said 

“We have no right to decline the exe 
jurisdiction which is given than to usurp that which is 1 
given.” 

And in 

S. , 


connect 


more -rcise 


Second Employers’ 
it was held: 


Liability 
“The existence of jurisdiction creates an 
of a duty to exercise it.” 
See also the language of Mr. Justice Sutherland in 
Kline v. Burke Construction Co., 260, U. S. 226, 234 
When the use of this procedure was new and un 
tried, the courts were naturally inclined to proceed wit! 
great caution, and this is frequently stated in the earlier 
opinions. It must be borne in mind that the 
were proceeding in a field which was to them entirely 
unknown and in which they feared that dangers and 
difficulties would be encountered which were the more 
formidable anticipation because they felt that they 
could not be foreseen and guarded against. They felt 
that the promulgation of rules applicable to this proce 
dure might not prevent injustice in particular cases 
And so they preferred to maintain a doctrine of the 
applicability of discretion which would permit them to 
protect particular litigants and to prevent the court 
from being used as an instrument of injustice in a par- 
ticular case. This is precisely the ground upon which 
_ Supreme Court of Florida in the case of Sheldon 
. Powell, 99 Fla. 782, 128 So. 258, based its decision 
to refrain at that time from promulgating general rules 
under that state’s declaratory judgment act although 
the court in that case recognized the fact that the prac- 
tice would in time become definitely defined by a “ 
ual process of judicial inclusion and exclusion.” 
But the dangers which loomed so large in anticipa 
tion have been found in actual experience to be negli 
gible. Questions of practice and procedure have been 
largely clarified and determined. And such 
questions have not been finally settled, the conflicting 
views have at least been clearly stated and the 
have become well defined, which is the first step toward 
clarification. So, it appears that this protective theory 
may now be safely dispensed with. When the federal 
courts realize the uncertainty and doubt in the adminis- 
tration of the law which will be created by the 
nition of a discretion in broad and unlimited form, it 
is believed they will disclaim it. 
The report submitted by Senator King of the Sen- 
ate Judiciary Committee in connection with the Federal 
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But these are conflicts which can be determined by 
Supreme Court tiorari. There is no analogy 
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CAN DEFEND PREVENT DISMISSAL 
CASE BY PRAYING FOR DECLARATORY 
ELIE] 


13 


In many cases it uld be to the advantage of a 
insurance compat! efending a case in the federal 
urt, to be able by answer to pray for a declaratory 
idgment in order 1 ent the plaintiff from dismiss- 
This Imitted to be the sole purpose 
f the prayer in th filed in Hann v. Venetian 
lind Co., 15 | , (D. C. Cal.) and the 
urt while commenti1 rably upon the benefits de- 
vable from the u f the act, held upon a rather full 
view of cases that this was not a counterclaim which 
uld be maintaine: the Equity rules. The ruling 
based on reaso1 vever, and not on direct au- 
ority. A contrary d was rendered on this pre- 
se point in Link v wr Co., Inc., 15 F. 
Supp. 663, (D. C without discussion of prin- 
ples or authorities n Meeker v. Baxter, 83 F. (2d) 
183, (2d.C.C. A generally that prayer for 
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larations and findings would be covered by the decree 
under the issues joined. 

Judge Forman in Travelers’ Ins. Co. v. Young, 18 
I’. Supp. 450, expressed the opinion that the decision of 
the Supreme Court in the Haworth case “settles once 
and for all the utility of the Federal Declaratory Judg 
ment Act.” This may be true but the extent of the use 
fulness of the Act may be materially affected by the 
nature of the ultimate determination of some of the 
questions which have been discussed herein. It is to 
be hoped that these questions will be presented to the 
Supreme Court and finally disposed of at an early date. 
rhe decision in the Haworth case at least demonstrates 
that the Supreme Court is inclined to construe the Act 
so as to make it an instrument of practical use and 
benefit. 


London Letter 


American Visitors to Inns of Court. 

N the 3lst July last a programme of reception 
O was arranged by the General Council of the Bar 

for the party of American Lawyers and their 
relatives who arrived in London on their way to attend 
the International Congress of Comparative Law at The 
Hague. The visitors were welcomed by Mr. Heber 
Hart, K. C., Treasurer of the Middle Temple, and Sir 
Herbert Gunliffe, K. C., Chairman of the General 
Council of the Bar in England, in the Hall of the Mid- 
dle Temple, when Mr. Heber Hart gave a short, but 
very interesting summary of the history of that Inn. 
Later a visit was paid to the Record Office Museum, 
followed by tea and refreshments in the Hall of the 
Inner Temple, provided by the courtesy of His Honour 
A. W. Bairstow, K. C. (Treasurer) and the Masters 
of the Bench. After tea visits were paid to the gardens 
of Gray’s Inn and Lincoln’s Inn, and in the evening 
the party were guests at dinner in the private houses of 
Members of the Bar. 


Share-pushing. 

The Departmental Committee appointed by the 
Board of Trade on the 2nd December, 1936 “to consider 
the operations commonly known as share-pushing and 
share-hawking and similar activities and to report what, 
if any, action is desirable,” has now issued its report. 
It occupies, in all, 82 pages of which 12 pages are ap- 
pendices. The Committee has been very thorough in 
its work, in which it has had the assistance of groups 
of persons well qualified from personal experience to 
furnish information. The methods adopted by the dis- 
honest share-pusher involve, says the Report, one or 
both of two distinct kinds of fraud. In the first class 
of transactions the victim is persuaded to part with 
money or valuable securities in exchange for shares 
which prove to be worthless. In the second, the victim 
is persuaded to speculate in shares and to deposit cash 
or his own securities with the dealer as security for 
the “margin.” The victim believes that his deposit, 
except so far as it may be required for paying any dif- 
ferences, will be returned to him at the close of the 
transaction. In fact the dealer has not bought and 
does not intend to buy the shares which he has per- 
suaded the victim to order. His only interest is to 
operate the account in such a way as to show at first 
such results as will induce the victim to increase his 
dealings and put up more security, and ultimately to 
show enough loss to extinguish the whole of the “mar- 
gin.” If the dealer finds it impossible to manipulate 
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these paper transactions so as to show an ultimate loss 
to the client, he may plead the Gaming Act. 

The Report discusses the means by which share- 
pushers provide themselves with the materials of their 
trade, their publicity technique, and the methods usu- 
ally adopted in furtherance of their schemes. A sum- 
mary of the present law which seeks to deal with such 
offences, and its administration, is given, and reference 
is made to the steps taken to deal with the matter in 
the United States and in British Columbia. Various 
kinds of share dealing are discussed, and the present 
position of stock exchanges and stock and share brok- 
ers and dealers are dealt with. Information is also 
given as to the regulation of stockbrokers and dealers 
in continental countries. 

The recommendations of the Committee include 
the registration of persons, not being members of any 
recognized stock exchange, who wish to transact busi- 
ness in stocks and shares; and the suggested amend- 
ment of section 356 of the Companies Act of 1929. An 
interesting summary of cases illustrating the methods 
of fraudulent share-pushers and share-brokers is given 
in an appendix. 


Lord Craigmyle. 


Lord Craigmyle, who died in a Glasgow nursing 
home on June 28th last, will, perhaps, be better remem- 
bered by many as Lord Shaw of Dunfermline, for it 
was under this title that he sat in the House of Lords 
as Lord of Appeal in Ordinary for twenty years, from 
1909 to 1929. He was created a Baron of the United 
Kingdom in the latter year and took the title of Baron 
Craigmyle of Craigmyle. He was the son of Alexander 
Shaw, a baker, of Dunfermline and was born in 1850. 
Educated at Dunfermline High School and at Edin- 
burgh University, he became an advocate of the Scot- 
tish Bar in 1875 and acquired a very large practice. He 
was Solicitor General for Scotland in 1894 and Lord 
Advocate from 1905-1909. In 1905 he became a Privy 
Councillor and he acted as Chairman of several Govern- 
ment Committees and Commissions. On the 18th 
April, 1910, he was elected an Honorary Bencher of 
the Middle Temple. Lord Craigmyle was well known 
by a number of lawyers in the United States, and he 
will be remembered there by his book on “John Mar- 
shall in diplomacy and in law,” about which Dr. Mur- 
ray Butler says, in his foreword, “It is comforting to 
find a statesman and jurist from another part of the 
English-speaking world so thoroughly informed of the 
background of our early political and constitutional his- 
tory that he can show Marshall’s relationship to it all 
in a clear-cut, crisp and convincing style which he who 
runs may read.” 

The ashes of Lord Craigmyle were interred at 
Torphins, Aberdeenshire. 


Recorder of the City of London. 

Sir Holman Gregory, K. C., Recorder of the City 
of London, has placed his resignation in the hands of 
the Lord Mayor, Sir George Broadbridge, and will 
vacate his office early in October. Sir Holman, who 
was appointed Recorder of the City in 1934, after serv- 
ing as Common Serjeant for two years, started his legal 
career in 1886 as a Solicitor ; but later went to the other 
branch of the profession and was called to the Bar at 
the Middle Temple in 1897. He became a Master of 
the Bench of his Inn in 1920 and was Master Treasurer 
in 1933. From 1916 to 1924 he was Recorder of Bath, 
and from 1924 to 1929 Recorder of Bristol, which ap- 


pointment he resigned to become Judge of the Mayor’. 
and City of London Court. 
The Recorder of London is the Senior Law Office: 
and the representative of the Lord Mayor and 
men in their judicial capacity. He is a Judge of Oye; 
and Terminer and a Justice of the Peace for the Cit 
Lhe office is one of considerable antiquity and, 
charter of Edward iv (1462) the “ancient custom 
certifying and recording the customs of the City by t 
mouth of the Recorder is confirmed to the citizens 
The earliest Recorder of whom we have certain kn 
edge was one Goeffrey de Hartillpoll, who seems tr 
have filled the office in 1304, In the Liber Albus 
White Book of the City of London, which was compil 
from the archives of the City in 1419 by John 
penter, the Recorder is described as “one of the 
skilful and most virtuous apprentices-at-Law 
whole kingdom. His duty is, always to be seat 
the Mayor’s right hand when recording pleas and 
livering judgments; and by his lips records and | 
cesses holden before the Mayor and Aldermen at Saint 
Martin’s le Grand, in presence of the Justiciars assigned 
for the correcting there of errors, ought orally to | 
recorded. And further, the Mayor and Aldermen hav 
been accustomed commonly to set forth all the ot 
matters touching the City in presence of his lords 
the King and his Council, as also in all the royal Courts 
by the mouth of such Recorder, as being a man mor 
especially imbued with knowledge, and conspicuous { 
the brilliancy of his eloquence.” The Recorder also 
presents the Lord Mayor elect to the Lord Chancel 
for the approval of the Sovereign and presents the | 
Mayor to the Judges on being sworn into office at t 
Royal Courts of Justice. When John Carpenter « 
piled the Liber Albus the salary of the Recorder was 
fixed at the sum of one hundred marks ( £66:13:4 
together with “the like vestments, whether lined 
edged with fur, as often as the Mayor and Aldermer 
in each year receive the same.” But the post now cai 
ries a salary of £4,000 per annum and includes tl 
post of Steward of Southwark which carries with it a 
further salary of £79:7:0. 


Francis Drake. 

The recent issue, by the California Historial S 
ciety, of a booklet dealing with the discovery of t 
original brass plate set up by Drake in 1579, claiming 
California for Queen Elizabeth, calls to mind the fact 
that this great explorer was also closely associated wit! 
the Temple. No actual record of his admission to t! 
Middle Temple can be found, but it is assumed that 
he entered that Inn at some time during the peri 
for which the Records are lost, namely between 1525 
and 1550. But in 1586 it was recorded vhat on August 
4th, while the Fellowship were at dinner, Sir Francis 
Drake, unus de Consortio Medii Templi, newly re 
turned from the expedition on which he had set fort 
with twenty-five ships the year before against the 
Spanish Indies, unexpectedly presented himself in tl 
Hall to renew his old comradeship with the Members of 
the House, and was congratulated with great joy by all 
present upon his happy return. In the Hall to this 
day is preserved a table, known as the “cupboard,” 
which was made from timber taken from his ship the 
“Golden Hind.” 

The Inner Temple can also claim Drake as 
Member for it appears in their Records that on the 
28th January, 1581-2, soon after he had returned from 
his daring exploit of circumnavigating the globe, he 
was specially admitted a fellow of that Society. 
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The matter has bes 
hief Justice of the 


n touched upon by the present 
1 States in his recently much- 


. as rT 


ber of the District of Columbia Bar 


quoted lectures at Columbia University. In his discus- 
sion of the actual working of the Supreme Court may 
be found such comments as that the progress of civili- 
zation is but little reflected in the processes of argu- 
mentation and a vast amount of time is unavoidably 
wasted in listening to futile discussion, and that al- 
though oral arguments have been compressed by a time 
allowance, briefs are not, and the judges have to con- 
tend with their diffuseness. His further references to 
what happens when the judges apprehend the precise 
question to be decided cannot fail to bring to mind only 
too many briefs, especially those filed by appellees, 
which have made it hard rather than easy for the judges 
to quickly grasp the real question in issue. 

it has been suggested that the assembling and mak- 
ing available in an article such as this of certain pertinent 
facts as to this fundamental inadequacy in modern brief- 
ing, together with some information as to the progress 
which has been made in a few jurisdictions toward rem- 
edying this situation, might be of real and constructive 
value to the profession and to the courts. It is by no 
means true that all of the waste of time of the courts 
in listening to futile discussion is unavoidable, and there 
are two suggestions in particular which are commend- 
ed for further consideration. 

Those suggestions will, however, be better appreci- 
ated if the reader first has clearly in mind some con- 
crete illustrations of how the matter under considera- 
tion is or can be handled in the average brief. To 
facilitate this the writer has briefly surveyed a run of 
the mine list of cases with which he was already some- 
what familiar. He has taken from his office docket the 
fifteen most recent cases in which the client was appel- 
lant (or petitioner) and the fifteen similarly most 
recent cases in which the client was appellee (or re- 
spondent). These thirty cases, taking us as they do 
into the Supreme Court of the United States and six 
federal circuit courts of appeals and participated in al- 
together by some seventy different attorneys, should 
afford a typical and representative cross-section of the 
practice in this respect in typical appellate courts in 
widely separated sections of the country. 

In order to better emphasize the points in which 
we are specially interested, the group of appellee cases 
will be first considered. It is gratifying to the writer to 
find that in only two instances were he or his associates 
guilty of restating without explanation the question 
already stated in appellant’s brief, and in both cases the 
restated question was phrased concisely in three and a 
half lines and hence it is hoped did not contribute 
greatly to confuse the court. In several other cases the 
question was also restated, but in each instance with a 
short explanation of perhaps six or eight lines as to why 
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the question as stated in appellant’s brief was seriously 
inadequate or misleading. (In at least two cases the 
appellant’s statement of the question naively assumed 
as a conclusion of law the very issue which was to be 
considered on the appeal!) In other cases are found 
such statements as that “the question is presented cor- 
rectly enough although somewhat abstractly stated” in 
appellant’s brief but “it might facilitate a quicker appre- 
ciation of the real issue to restate it more concretely in 


” 


terms of the language used in the statute... or 


“the statement at pages 1-3 of appellant’s brief while 
substantially correct is slightly inaccurate and inade- 
quate in certain particulars which will be noted to avoid 
possible misunderstanding.” While by no means satis- 
fied that the issue was as clearly defined in all of these 
cases as it should have been, it is nevertheless felt that 
even this brief summary of what can be done may 
prove a small contribution toward placing this whole 
matter on a sounder basis. 

Especially so when the need for some such im- 
provement “in the processes of argumentation’’ is ap- 
parently as great as would appear from our analysis of 
the briefs in the group of fifteen appellant cases. In 
those cases the briefs filed in behalf of the appellees bore 
the names all told of more than thirty different oppos- 
ing counsel coming from almost as many states, and 
hence may reasonably be assumed to be fairly typical 
of appellee briefs the country over. In_ practically 
every one of those briefs the question, although already 
stated in appellant’s brief, was completely restated in 
entirely different phraseology. In each case this was 
necessarily confusing to a greater or lesser extent and 
in a number of instances any restatement at all was 
obviously unnecessary. In those few cases where 
appellee may possibly have been justified in raising a 
new question or a new aspect of a question already 
raised, there was no explanation to aid the court in 
grasping that fact. Indeed, in not a single case was 
there any criticism, helpful or otherwise, of the state- 
ment of the question in appellant’s brief, or any explan- 
ation of why a restatement was necessary. An analo- 
gous situation would be afforded if defendants would 
customarily file lengthy answers repeating in para- 
phrased wording all the averments of the declaration or 
complaint, including those not controverted as well as 
those which might be in dispute. This existing lack of 
system in defining the issue on appeal is an utterly un- 
justified imposition upon our appellate judges as well 
as an appreciable cause of delay in the administration 
of justice, and it is difficult to estimate how much time 
and effort is as a result uselessly wasted by judges in 
the nearly one hundred appellate courts in this country. 

The writer has not made an exhaustive study of 
the rules of all of those courts, but after considerable in- 
quiry he has been able to learn of only a very few in- 
stances in which any real effort has been made to take 
care of this situation in the rules of court or otherwise. 
The nearest approach is probably Rule 50 of the Su- 
preme Court of Pennsylvania, the principle of which, 
however, had at latest reports been followed only in 
about half a dozen other jurisdictions. That rule re- 
quires counsel to set forth on the first page of the brief 
and without any other matter appearing thereon a con- 
cise statement of the question involved. It further re 
quires that the statement 
“must set forth each question separately, in the briefest 
and most general terms, without names, dates, amounts 
or particulars of any kind, and whenever possible each 
question must be followed immediately by an answer stat- 
ing simply whether it was affirmed, negatived, qualified or 


not answered by the court below. The questions and 
answers in their entirety should not ordinarily exces 
page, and must always be printed in type at least as large 
as point 10 This rule is to be regarded as in the 
highest degree mandatory and admitting of no exception 
A very illuminating article on the history of and pra 
tice under this rule by Chief Justice von Moschziske; 
will be found in 34 Yale Law Journal at page 287 
(1925). He emphasizes the purpose that the state 
ment of the questions involved should be so framed that 
the court, without having to examine the argument o; 
any other part of the brief, may quickly see the nature 
of the legal issue and the points which have to be 
decided. 

The Pennsylvania rules further provide that appel 
lee’s brief need contain only his argument “but he may 
add . . . a counter-statement of the questions involved 
unless he does so, or in his Brief otherwise challenges 
those of appellant, it will be assumed he is satisfied wit! 
them.” While, as indicated below, the writer might 
prefer an even more specific rule with respect to appel 
lee, it appears that the spirit of the Pennsylvania rule 
is so thoroughly established and so well understood 
by the bar that anything further may be unnecessary in 
that state. In a few of the states which have followed 
Pennsylvania the rules as to appellees are even more 
pointed. Thus the Supreme Court of North Carolina 
in Rule 27% provides for a counter-statement only “ir 
case of disagreement as to the exact question or ques 
tions presented for determination” and further empha 
sizes that “no counter-statement need be made unless 
appellee thinks appellant’s statement is inaccurate, or 
that it does not present the points for decision in 
proper light.” 

Chief Justice von Moschzisker says that in Penn 
sylvania counsel for appellees avail themselves of the 
privilege in only about 50 per centum of the cases, and 
that quite often appellant’s statement is so satisfac 
tory that the court follows it in writing the opinion 
This suggests that much has been accomplished, and 
that appellants have been taught to be more careful in 
stating the question, and appellees to be more restrained 
in unnecessarily restating it, than is true in appellate 
courts generally. All of which concentration on proper 
ly stating the question inevitably makes for briefs which 
in turn are more concise and to the point. 

Closely related to what has just been discussed 
is another practice which is equally unsound and is 
indulged in even more commonly. An appellee’s brief 
almost invariably presents its argument under points o1 
headings entirely different from those in appellant's 
brief. If the latter is deemed worthy of consideratio1 
at all, it would seem that the court should be entitled 
to have the benefit of the appellee’s comments—or si 
lence—on each of its specific points as such. A judge 
may frequently be impressed by or interested in some 
particular point made by appellant, and yet it is seldom 
that he can turn to any one place in appellee’s brief and 
find quickly and conveniently whether the latter has 
been able to develop any serious answer to that point 
To the extent that the appellant’s presentation of any 
given point is wrong the court is entitled to have it 
clearly and conveniently pointed out, while to the extent 
that it is right the appellant himself is entitled not to 
have it obscured by a smoke screen such as has not 
infrequently been thrown up for that very purpose. 
There has come to our attention only one instance in 
which this matter has been even touched upon in a 
court rule. That is Rule 22-9 of the United States 
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ence brief where the proposition 
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on appell urts throughout the country 


ore or less arbitrary or uni 
nes here suggested. He fully 
ynditions and long established 
may make impractical or 

ch is entirely practical and 
He also realizes that he has 

nd that there may be much 


more, both pro and con, which can be said about what 
has been discussed. He does feel, however, that the 
work of our appellate courts would be facilitated, and 
the standard of their decisions and opinions even fur- 
ther improved, by a more general attention to and in- 
sistence upon two working rules which are funda- 
mentally sound. One is that the appellant should be 
required to make at the very outset a clear and concise 
statement of the questions involved, and the appellee 
should be discouraged from restating it unless there is 
a real reason for so doing—in which event, at least 
in the judgment of the writer, he might well be required 
to also indicate the reason. The other is that so far 
as practicable the appellee in his argument should be 
required to first dispose of or answer seriatim the ap- 
pellant’s points or headings with of course the privilege 
of continuing with such further points, if any, as might 
still remain necessary. 
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units may want and others not, library development, 
which is now in the experimental stage, and other such 
services. 

Applying the principles of functional re-allocation 
to crime control and giving due weight to the many ob- 
jections and to the difficulties involved, the tentative 
conclusion is that it is safer and just as economical to 
have the urban police departments locally controlled 
but that rural policing is a state function as is prosecu- 
tion under the Attorney General. The amalgamation 
of the police and prosecuting functions in a Department 
of Justice is more doubtful, at any rate under an elective 
Attorney General. The sheriff should be eased out 
of his criminal functions and the county jail should 
disappear. The indicated solution continues to divide 
the responsibility between the police and the prosecut- 
ing officer. The author seems to prefer the separation 
until state and county crime control functions are com- 
pletely unified under one state agency. 

The value of the book is not for its specific con- 
clusions, for the author would be the first to admit 
that their validity is relative to many facts, but in the 
point of view. This consists in the abandonment of emo- 
tionally charged slogans such as “centralization,” “home 
rule,” etc., and the substitution therefor of research and 
planning. Occasional radical changes may be made 
where it seems necessary, but in general the wise policy 
consists in properly coordinated piecemeal alterations 
adapted to different conditions and verified by trial and 
error. Democracy is realized by continuous adjustment 
to wider experience and changing conditions. 


A. M. Kopp. 
School of jurisprudence, 
University of California. 
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Justice Oliver Wendell Holmes: His Book No- 
tices and Uncollected Letters and Papers, edited by 
Harry C. Schriver. 1936. New York: Central Book 
Company. Pp. 280.—The contents of this book are 
disclosed by the title. In this volume are collected 
fragments which might have been lost or inaccessible 
to many who desire to read all that Mr. Justice Holmes 
has written. 

Many extensive notes are furnished by the author. 
It has been carefully edited in such a way as to reveal 
the philosophy of law and of life itself that guided Mr. 
Justice Holmes. Especially does part three reveal his 
views upon many subjects when he writes to his friend, 
Dr. Wu. To this student, many years his junior, he 
wrote besides matters of personal nature his views upon 
law, literature and philosophy. These letters are shared 
with the reader, and it is like breaking through the 
privacy of the intimate friendship of a great man. 

The book notices, papers and letters were written 
from 1871 to 1932 and furnish some reflections of a 
distinguished man’s life during that period. This book 
is a welcome addition to the other publications of the 
writings of Justice Holmes. 

L. B. Day. 

Lincoln, Nebraska. 

A Survey of the Principal National Patent Sys- 
tems. By Jan Vojacek. New York: Prentice-Hall, 
Inc, 1936. Pp. xviii, 209. 

As explained in the foreword by John H. Wig- 
more, in 1935 this work was awarded the first prize of 
the Charles C. Linthicum Foundation of the Northwest- 
ern University School of Law. 

The book is packed with information regarding 
the patent systems of the principal countries of the 
world, particularly with respect to historical back- 
grounds and the requirements for obtaining and main- 
taining patents for inventions. 

The author deals but little with questions involv- 
ing the enforcement of patent rights by suits for in- 
fringement. When discussing such questions in con- 
nection with the United States practice, at times the 
example, we find the statement (p. 122): 

“But since final judgment in infringement suits rests 
with the ten U. S. Circuit Courts of Appeals and each 
judgment is valid in the respective circuit only, the prose- 
cution of infringements is difficult and the result uncertain. 
It may easily happen that judgments in the same infringe- 
ment case vary in different circuits, thus making an ef- 
fective suppression of infringements scarcely practicable.” 

One might judge from this statement that a patent 
owner would have to bring suit against a particular in- 
fringer in each of the ten circuits to prevent com- 
pletely that defendant from infringing anywhere in the 
United States. The author appears to have overlooked 
the fact that judgments in infringement suits are in 
personam, so that an injunction prevents the defendant 
in a particular suit from infringing anywhere in the 
United States. On the other hand, in another suit in 
the same circuit against some other defendant, the latter 
might present such evidence that in the second suit the 
patent might be held invalid. No doubt what the au- 
thor had in mind was that in different suits against dif- 
ferent defendants on substantially the same evidence, 
a patent might be held invalid in one circuit and valid 
in another. In such comparatively rare cases, the Su- 
preme Court almost invariably grants the writ of certio- 
rari, and the decision of that Court becomes controlling. 
We cannot agree with the author that the system in the 
United States is such as to make “an effective suppres- 
sion of infringements scarcely practicable.” 


— 
While there is much detailed information of th, 
nature of that contained in standard publications, thj, 
is not the primary merit of the book. The professio, 
is especially indebted to Doctor Vojacek for his his. 
torical survey, particularly of the patent systems oj 
Great Britain, United States, Canada, France, Ital 
Spain, Germany, Russia and Japan, with his sugges 
tions as to possible improvements. 

Those of us whose experience has been confin 
chiefly to the United States quite naturally feel that th 
marked effectiveness of our patent system has bee; 
demonstrated by over a century of successful us 
encouraging invention, with a consequent development 
of industry, which is the primary object of granting 
patent protection. However, there is always an opp 
tunity for further improvement, and the present book 
is most suggestive in leading us at least to consider 
whether there may not be certain features of some 
the foreign patent systems that might well be adopted i: 
this country. For example, may we not well consider 
the advisability of opposition proceedings such as use 
in Great Britain, Germany, Japan, and other countries 
by which for a limited period the grant of a patent may 
be opposed, thus possibly reducing the number of ir 
valid patents issued by the Patent Office on the basis 
of the necessarily limited information at its disposal 
Such a change might prevent much costly and useless 
litigation. 

Possibly we could borrow a leaf from the Englis! 
system, where the recovery in patent suits is based 
solely on the damages suffered by the patent owner 
rather than on the infringer’s profits, which, to a large 
extent at any rate, may be due to many causes at best 
only remotely connected with the use of the appropri 
ated invention. 

The author flirts with the rather appealing idea 
of an International Patent Office, which, carried t 
the ultimate, would make it possible to protect an in- 
vention throughout the world by a single international 
patent, with consequent saving of expense. This is a 
worthy ideal, and would no doubt appeal to every coun- 
try provided its particular patent system should be 
adopted as the standard. As an intermediate step, the 
author suggests the possibility of consolidating the ap- 
proximately 140 different patent territories into nine 
It is unfortunate that the author, in connection with his 
discussion of possible international patent protection, 
felt it necessary to omit any account of what has al- 
ready been accomplished in the way of international 
cooperation due to the activities of the International 
Association for the Protection of Industrial Property 
and the periodic meetings for the revision of the Inter- 
national Convention of 1883, by which at present cer- 
tain reciprocal privileges are extended to the nationals 
of all countries belonging to the Union established by 
the International Convention ; and all countries belong 
ing to the Union have agreed on certain common pri 
visions relating to patents, trade-marks and unfair com 
petition. 

While the author has advanced many ideas with 


which we may not agree, this book has a distinct place 


in the literature as giving a general view of the field 


particularly from the historical point of view. It is to 


be hoped that it may be followed by other works dis 
cussing more completely and in a comparative wa) 
various specific aspects of the patent systems of the 
principal countries of the world, especially with refe1 
ence to the enforcement of patent rights. 
Henry M. Huxtey. 
Chicago. 
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By KENNETH C. SEARS 


Professor of Law, University of Chicago 
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ty of life at sea 


ring a license from the Secretary of Commerce 
re engaging in interstate or foreign communication 
radio. It was he hat the Secretary had no dis- 


The Federal Radio Com- 
1927 without any clear pro- 
view of the decisions of the 

act, the Supreme Court re- 

of a dispute involving ac- 
vhich had been decided by the 

District of Columbia because 

» have acted in an adminis- 
licial capacity Then section 
was revised in 1930 and in the Nelson 
Mortgage Company case the Su- 
jurisdiction because the Court 
idicially. In 1934 the Federal 
sion was established as a suc- 
mission and to the new com- 
from the Interstate Commerce 
communication services by 


tion to refuse a licens« 
ssion was established in 
n granting 
mission. Under 


court re 


to accept jurisd 

of the commissi 
irt of Appeals of 
latter court 
tive rather than a 
of the act 
thers Bond and 
*me Court accept 
Appeals was acting 
mmunications Cor 
sor to the Radio ‘ 
ssion was transfer: 


was 


mission authorit 


es and cables In this act there is a dual system 
judicial review As for radio cases the law re- 
ined substantially the same as that in the Radio 

Other cases, however, are controlled by the pro- 


ymmerce Act, relating to ap- 
rated by reference into the 


ons of the Interstate C 
Is, which wer 








Federal Communications Act. The nature of this lat- 
ter review is given consideration. 


CONSTITUTIONAL LAW 

The Supreme Court and Unconstitutional Laws, 
E. I. McCormac, 25 California L. Rev. 552. (Jl. ’37; 
Berkeley, Calif.) 

Most law review articles are of wearisome length. 
It appears that most of our student editors-in-chief 
confuse length with quality. Thus it is pleasant to 
read a dispassionate discussion of a controversial sub- 
ject that is concise and yet of high quality. The ques- 
tion is, did the framers of the national constitution in- 
tend that the courts should determine the constitu- 
tionality of congressional enactments. Consideration is 
given to the history and purpose of section two of ar- 
ticle six, the records of the constitutional convention 
and the state conventions for ratification, the Federal- 
ist essays and other papers of individuals who were 
prominent in the struggle to secure the constitution. 
The author’s conclusion is that no certain answer can 
be given to the question. The evidence is uncertain 
and conflicting. His belief is that many members of 
the convention failed to consider the problem; others 
had vague notions that somehow Congress would be 
kept within the constitution; a few may have foreseen 
judicial review. “Whatever the intention of the con- 
vention may have been, I believe that it was both in- 
evitable and desirable that the courts should have as- 
sumed this function.” However, “neither inevitability 
nor desirability is sufficient to prove original inten- 
tion.” 





CONTRACTS 

Legal Status of Trading in Futures, H. S. Irwin, 
32 Illinois L. Rev. 155. (Je. '37; Chicago, IIl.). 

There is a change that is affecting the old point 
of view that futures contracts are gambling contracts 
if, at the time the contracts are made, the parties do 
not intend to make and receive delivery on the con- 
tracts. Such an intent is vital in unorganized trading. 
But it is now more clearly recognized that this intent 
to deliver is a minor function in organized trading. Op- 
erations of the organized futures markets serve an eco- 
nomic purpose. Thus trading in wheat futures contrib- 
utes to marketing in eight ways: (1) aids in price 
determination ; (2) assists in handling of heavy after- 
harvest movement; (3) provides for hedging; (4) pro- 
vides quotations suitable for wide dissemination; (5) 
permits arbitrage; (6) supports price structure in trib- 
utary areas; (7) provides a continuous market; and 
(8) results in some change of ownership through de- 
livery. The Grain Futures Act and the Commodity 
Exchange Act are working toward a solution by in- 
creasing the public value of trading in futures by elimi- 
nating certain practices which are undesirable. The 
need is for additional legislation that will provide for 
the validity of futures contracts on organized exchanges 
and for the protection of traders against improper so- 
licitation by unscrupulous commission merchants. 
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CRIMINAL ADMINISTRATION 

The Third Degree and Legal Interrogation of Sus- 
pects, Edwin R. Keedy, 85 U. of Pennsylvania L. Rev. 
761. (Je. ’37; Philadelphia, Pa.). 

The experience in this country with reference to 
the third degree is reviewed briefly. One is impressed 
with the fact that despite the record, high police offi- 
cers have blandly denied the existence of the evil. 
Legislation accomplished and proposed means that the 
police officers are widely discredited. The author of 
the article made an investigation in France during the 
Summer of 1936 in order to obtain light upon a sug- 
gested solution of the evil. This suggestion was to 
authorize judicial interrogation of persons suspected 
or accused of crime. In France a defendant lawfully 
may be subjected to interrogations by four different 
officials, The defendant may refuse to answer but an 
unfavorable inference may be drawn from the refusal. 
Coercive measures are illegal. Despite all of this pro- 
cedure favorable to the prosecution in France, the third 
degree, under other names, exists there. Such is the 
conclusion from the evidence set forth in an interest- 
ing way. There is some dispute but most of those who 
assert the contrary seem to be public officials. 


CRIMINAL LAW 

The Requisite Act in a Criminal Attempt, Robert 
H. Skilton, 3 U. of Pittsburgh L. Rev. 308 (Ap. ’37; 
Pittsburgh, Pa.) 

This is a companion of an earlier article by the 
author on “The Mental Element in a Criminal At- 
tempt.” The subject of criminal attempts seems to be 
a favorite with scholars interested in criminal law. 
There are a number of able articles on the subject in 
addition to disa@assions in the text-books. None of 
these articles is cited by the author in this article. It 
is doubtful whether anything of particular value can 
be written about criminal attempts in the near future 
that will not be essentially a rehash of what has al- 
ready been written. What is the “requisite act”? We 
are told that it may be inaction; that it must be suffi- 
cient, i. e., it cannot be merely trivial. In other words 
“the defendant’s conduct must pass that point where 
most men, holding such an intention as the defendant 
holds, would think better of their conduct and desist.” 
This is the rule of “normal desistance,” but will it help 
solve the cases? This “point of normal desistance” ad- 
mittedly varies with the seriousness of the contem- 
plated crime. There is also discussion of the idea that 
a criminal attempt is not such unless it “approximates” 
the intended result, and of the effect of mistakes of 
fact and law. 

CRIMINAL PROCEDURE 

Insanity as a Defense in Criminal Cases in Colo- 
rado, Henry Weihofen, 9 Rocky Mountain L. Rev. 
213 (Ap. 37; Boulder, Colo.) 

Perhaps only a small proportion of the readers of 
the AMERICAN Bar AssoctaATION JOURNAL will be in- 
terested in the way Colorado has met the evils of the 
insanity defense, until it is realized that Colorado’s 
success may encourage other states to solve their prob- 
lems in the same simple, relatively inexpensive way. 
In 1927 a law passed in Colorado provided that if a 
defendant made any plea of insanity, the judge should 
commit him to a state hospital where the defendant 
“shall remain under observation for such time as the 
court may direct, not exceeding one month.” Why 


does this work so well? The superintendent of th, 
hospital makes a report to the court that the defendan 
is “‘sane” or “insane” and recommends the proper dis 
position of the defendant. Ten years of experienc, 
discloses that the findings of the hospital are accept 
very generally by the state, the defense, and the jur 
Out of 42 cases the jury followed the recommendaticy 
in 37. The other 5 cases were unusual and the 
asserted its power in these hard cases and ignored thy 
law. But the indication is that the nauseating and 
melodramatic battle of medical “experts” is an 
quated procedure in Colorado. 


JUDGES 

Judicial Selection and Tenure, John Perry Wood 
9 Rocky Mountain L. Rev. 197 (Ap. '37; Boulder 
Colo. ) 

The first part of Judge Wood’s address is an at 
tack upon President Roosevelt’s recent judicial refor: 
bill. It is hardly a scholarly consideration of the prol 
lem. The main consideration is devoted to the acut 
problems involved in the selection and tenure of ow 
state judges. It is difficult to believe that many law 
yers will deny that there certainly is need for refor 
of our methods in our populous centers. Detroit's 
recent experience presents the evil in an exaggerated 
form. The recommendations for reform by the bar 
associations of many states as well as the Americar 
Bar Association have centered upon the “dual agency” 
appointment plan. One wishes that Judge Wood had 
told us of the experience with this plan in California 
For experience, not mere logic, will tell the tale of 
success or failure. It would seem that the chief un 
certainty of the plan lies in the scheme to permit a 
judge to run against his record in a popular election 
Indeed preference is expressed for the Michigan plan 
which eliminates elections entirely. Instead of an ele 
tion at the end of a term, a “dual agency” appointment 
is to be made. But a provision for an election may 
be a practical necessity in order to secure the popular 
support necessary to adopt the “dual agency” reform 
Apparently most of the voters in our states insist upon 
being different from almost all of the remainder of the 
world in our prevailing method of judicial selection. 


LABOR LAW 

The Wagner Act Decisions—A Charter of Lib 
erty for Labor? Warren Woods and Altha Connor 
Wheatley, 5 The George Washington L. Rev. 846 
(My. ’37; Washington, D. C.) 

The Wagner Act decisions are hailed as a belated 
recognition by the Supreme Court of the economic fact 
that “labor disputes in large industries are a matter 
of national concern.” It is not clear whether the au 
thors think that the decisions are a new definition of 
interstate commerce, or a broadening of a previous 
definition, or a recurrence to the former broad inter 
pretation by the court. At one place we find: “The 
NRA was defeated in Schechter v. U. S. because there 
the goods had finally come to rest and the stream had 
ended and the Guffey Act was defeated because there 
the coal had not yet started into the stream of com 
merce, the stream had not begun; whereas in the pro 
duction cases a stream came in, meandered for a while. 
and then proceeded on its course into other states.” 
Consideration of the provisions of the Wagner Act pro 
viding for collective bargaining under the Fifth Amend- 
ment leads to the conclusion that the Adair and Cop- 
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rruled and have be Powers Mercantile Co. vy. Olson and others are ana- 
| antiquarian inter- lyzed. The result does not appear very clearly. The 
author’s basic idea seems to be that while in forty-seven 
states, the state constitutions provide that the military 
shall be subordinate to the civil authority still this is 
circumvented by the courts in many states. Other state 
Morris supreme courts “have adhered to their constitutions 
°¢; in holding that the military is in strict subordination 
to the civil authority.” Yet in labor disputes the courts 
made of cases upon the have failed, with a single exception, to uphold the 
the chief exec- supremacy of the civil power. Where “property 
a state assembles his rights” under the Fourteenth Amendment are before 
urpose of suppressing dis- the courts, they rule against the arbitrary use of the 
most common of which are’ militia. The author thinks that the courts have not 
h well known cases in the’ given labor the same good deal. Consideration is also 
orden, the Prize cases, given to the liability of the members of the militia for 
the more false arrest and imprisonment, for breach of criminal 

Smith, statutes, and for damages to property. 


Labor Laws of the United States of America 


(Continued from page 770) 


1921 position in t zona picketing case, and sus- sphere its regulatory power can now be exercised with 
ed Wisconsin's statute which deprives State courts relative freedom from the “due process” limitation of 
ower to enjoin “| ful picketing or patrolling * * the Constitution’s Fourteenth Amendment. 


imbers in t a labor dispute This (b) The Necessity for making General Labor 


ier no Alea a. sm Mea B corrie-S a oo Standards Definite through Administrative Legislation. 
= ; hich carries out the But there are further constitutional obstacles which 
. picketing where interstate must be overcome in the United States. Labor law 
must be flexibly fitted to varying conditions, over its 
vast area. In England, where flexibility is a chief at- 
ONSTITUTIONAI ROBLEMS OF ADMIN tribute of the Constitution, and where there is no strict 
ISTRATION IN THE UNITED STATES division of powers between the legislative, executive 
a) A Summary of Recent Constitutional Liberal- 20d judicial branches, the problem of flexibility has 
been met by the technique of the statutory order and of 
statutory rules and regulations, so well explained in 
the 1932 Report of the Committee on Ministers’ Pow- 
ers.“ This technique, whereby the statute lays down 
the general regulatory principle and the administrative 
- officers define the ways in which it shall be applied to 
States to establish such standards. Each of these Varying classes of establishments, was for the first time 
nflicte tae slesnet ltaneously come to a sudden ‘imported into the United States by the State of Wis- 
heraitetig des nt. Uniformity among the Consin in 1911, in the field of safety regulation. “Ad- 
States is available through use of the Federal “grant- ™inistrative legislation,” so called, was in 1933 being 
n-aid” and the Federal conditional tax credit. The Pursued in twenty States in connection with safety, and 
Federal eumtmence ts an now regulate labor rela- 1" two others in the field of women’s wages and hours.” 
ns in local production. Congress. acting on the Su The Federal Fair Labor Standards Bill would for the 
me Court’s appr f the National labor Rela- first time undertake to employ this technique in Federal 
ns Act, safeguarding union organization and collec- /abor law administration. On its validation by the 
e hareninine in producti will in all probability un- Court would depend to a great extent the success of the 
lertake to regulate standards of wages and hours. and Federal government’s new centralization of labor stand- 
ld labor in connection with such local production, ards control. 

1 to prohibit move nt in interstate commerce of lo- (c) Court Review of Administrative Orders. 
ly produced goods which violate such standards. In the United States the Constitutional “division 
e Federal power has been upheld to tax and spend of powers” discourages the formation of industrial or 
rf promotion and maintenance of unemployment insur- labor courts wholly separate from the judicial system. 
nce and old age benefit and the way has thus appar- The settled practice in administration is to establish an 
tly been opened f till broader use of social insur- administrative body with “quasi-judicial” powers for 
e. So much as to Federai 1 r. Presumably. a issuing orders after notice to parties and hearings. The 
tate can exclusively regulate labor standards in pro- principles have been fully developed in connection with 


ae 

We have just followed tl truggles for uniform- 

f labor law and for a rational use of the Federal 

merce power and taxing power in the establish- 

nt of progressive labor standards; and we have seen 

ilso the struggle in th ipreme Court for the right of 
hI 
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" 
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tion within the no substantial effect 
ommerce outside ate ‘ithin that narrow 49. “Committee on Ministers’ Powers Report,” presented 
. . , _______ by the Lord High Chancellor to Parliament by Command of 
47. Paul Senn v Layers’ Union, No. 658, May 24 His Majesty, April 1932 
137 50. Lescohier and Brandeis, “History of Labor, etc.” 
48. See Part V, 2 (Note 8), pp. 649-59. 
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the Interstate Commerce Commission established in 
1887 which regulates the railways, and with other ad- 
ministrative bodies created since then. Orders of these 
bodies must be based upon findings of fact which are 
made under a delegated legislative power, and upon 
conclusions of law which are made under their “quasi- 
judicial power. The findings of fact by the Commission 
or Board as to reasonableness or unreasonableness, or 
as to fairness or unfairness of acts which are complained 
of, are treated as binding upon the courts (unless the 
legislative power has been arbitrarily exercised, with- 
out the existence of supporting evidence). Appeals to 
the Courts as a rule are based only upon questions of 
law. On these well established principles, the proposed 
Fair Labor Standards Board is also designed to op- 
erate. 

But there is a serious aspect of judicial review of 
administrative orders even on questions of law. The 
judicial review of administrative orders of the existing 
commissions is very costly and entails long delays. 
Great expansion of Federal administrative activity is 
now in prospect in connection with labor and many 
other concerns of government. If judicial review is to 
be available for all administrative orders, whenever a 
question of law or statutory construction can be im- 
ported into the record, there may result a load upon the 
judicial system greater than it can carry, and an amount 
of delay in disposing of business which can create 
much waste and confusion. This suggests that within 
the Constitution’s framework, present or future, 
whether by way of amendment, or by the judicial proc- 
ess of construction, a way may have to be found for 
final disposition of a controversy by an administrative 
body, without the right of appeal even on questions of 
law, unless some judicial certification be given that the 
administrative decision rests upon a doubtful and con- 
trolling question of law. 

Among the nations, where the administrative and 
the judicial systems move in parallel lines, there has 
been comment upon the tenacity with which the United 
States has held to its judicial reviews of administrative 
orders. In England the expert administrator is en- 
trusted with more finality of power. The United States 
will probably be forced in the end to relax its constitu- 
tional inhibition, and to subject to stricter tests the 
right to court review of administrative orders. 

(d) The Problem of Evolving a Localized Cen- 
tralization. 

The new emancipation of Federal regulatory power 
in the United States now renders more serious the 
general problem of preventing a top-heavy centraliza- 
tion. That problem only incidentally involves the ad- 
ministration of labor standards; yet success in the ad- 
ministration of labor standards depends much upon 
how the general problem will be solved. A country of 
such differing climatic and physical conditions, such 
varieties of local and racial tradition and prejudice, 
such disparities in living costs and in relationships to 
the world’s machinery, can not be happily or success- 
fully administered by rigidly nationalized criteria. It 
seems that after the Federal regulatory principles are 
laid down, the detailed standards should be evolved, 
and then enforced in so far as possible, by local or re- 
gional administrative boards, composed of personnel se 
lected by Washington at least partly from the locality 
or region. Reasonable deference to local requirements 
and views should tend to prevent top-heavy centraliza 
tion, to insure sound standards and administration, and 
to promote readier adjustments to the Federal law 
Both in lawmaking and in administration there should 








come to be a decentralized Federalization,—a local cop. 
ditioning of national principles. 
VII 
COOPERATION BY THE UNITED STATES In 
THE ESTABLISHMENT OF INTERNA. 
TIONAL LABOR STANDARDS 


As would be expected from the foregoing accoun 
of a nation’s recent release from a prolonged constity 
tional frustration, statutory labor standards in the 
United States compare unfavorably with those of othe; 
nations. Take, for instance, such a fundamental prin 
ciple as protecting women from industrial exploita 
tion, as to which international cooperation was begu; 
in 1890. Partly as a result of the 1919 Convention of 
the International Labor Organization, and partly 
through legislation long prior to that time, statutes jj 
the major industrial nations of Europe and of Sout! 
America compel the granting of leave of absence t 
women workers for from four to six weeks after child 
birth and in some cases for a prior period, with the pay 
ment of benefits during absence; and after return t 
work, in most cases, facilities for nursing. Only five 
States in the United States have statutes which require 
granting leave of absence to women, whether before o: 
after childbirth, and these carry no provisions for pay 
ment of benefits, or for nursing facilities. As to night 
work for women, apparently only sixteen States of the 
United States prohibit some form of it ;*' yet, pursuant 
to the Bern Convention of 1906, it has been severely 
restricted throughout most of Europe since 1912; and 
through the work of the International Labor Organiza- 
tion, it has been more drastically outlawed, being now 
forbidden also in much of South America, in Japan 
China and India.** Similarly unfavorable to the United 
States would be comparison with other nations as to 
minimum wages for women and young persons, health 
and safety, some aspects of child labor prohibition, and 
other vitally important points of protection. 

The chief function of the International Labor O: 
ganization is, by vote of the delegates, to obtain Mem- 
ber consents to “draft conventions.” Ratification of 
these conventions by the respective Members then binds 
them as a treaty to apply the standards by legislation or 
otherwise. The I. L. O.’s constitution provides, in 
Section 9 of Article 19, that a federal government Mem- 
ber which is subject to constitutional limitations may 
consider a convention as a recommendation only, which 
need not be submitted for ratification. So long as the 
United States Constitution was interpreted by the Court 
as giving to the separate States the exclusive power to 
regulate the process of production in industry and ag 


riculture, the Federal government lacked any reality of 


power for binding itself by international treaty to es 
tablish labor standards. However, it has proved most 
fortunate that President Roosevelt in June, 1934 
through a joint resolution of Congress, accomplished 
acceptance by the United States of membership in the 
International Labor Organization. Obviously, the po 
sition of the United States as a federal government 
Member of the International Labor Organization has 
greatly changed within the past five months. The 
United States can now, under its treaty-making power 
apparently bind itself to enact protective labor legisla 
tion in the vastly preponderant fields of production 
Such pledge would have to be subject to the Suprem« 
Court's power to review such legislation; but in actu 





51. Commons and Andrews, “Principles of Labor Legis 
lation,” 1926, (Note 10), p. 144. 

52. International Labour Office: “Women’s Work under 
Labour Law, a survey of protective legislation.” Geneva, 1912 
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lation would now probably be 


use of constitutional changes 
e first half of 1937 through 
process, it seems that the 
work effectively with other 
hment of sound 


and establis! 


Opinion of Committee on Pro- 
fessional Ethics 
OPINION 174 
24. 1937) 


Solicitation of Business—It is not professionally im- 
per for a lawyer retained by an automobile insurance 
ympany to permit his name to be endorsed on an automo- 
bile insurance policy, accompanied with a direction to no- 
tify the lawyer in event of an accident, under the circum- 
stances herein stated. 
\n insurance issues policies of automo 

1 1t 1S obligated to pay losses 

ind to defend all actions brought 
ny person operating the auto- 
knowledge and consent, growing 
he operations of assured’s 


nsurance undet 
red by the insur¢ 
nst the insured 
e with assured’s 
f accidents occurri gy int 
rr bile. 
Che policy requl! 
nsurance company in th 
Che lawyers aré 
to represent it 1 munty 
ns against the | or the operator of assured’s 
mobile under pol ssucd in county A. To every 
y issued in county A, the insurance company at- 
es a sticker reading as follows: 
“Every accid slight, should immediately 
reported to the () ind address of insurance com- 


the assured to cooperate with 
defense of such actions. 
tained by the insurance com- 
A and defend for it all 


nt vever 


iccident resulting in injuries to 
river of the car insured herein, 
attorney, (Name and address 


other thar 
notify immediate 
ittorney ) 

“Other claims should be 
wn above.” 
We are 

proper. 
The opinion of the Committee was stated by Mr. 
Lips, Messrs. Mc‘ Sutherland, Arant, Mc- 
vy, Houghton and B meurring. 
The relation bet 1 the lawyers and their client, 
insurance No intermediary 
ency is involved 
The direction o1 
gitimate purpose 
rance company’s 


reported direct to our office 


asked hether this practice is ethically 


racken, 


compa! 1s direct 
he policy serves a necessary and 
is almost essential that the in- 
resentative conduct immediate 
vestigation at the scene of the accident and ascertain 
» facts. Delay in such matters may be of serious con- 
juence to the insurance company and to the insured. 
Stating the names of the insurance company’s coun- 

| to whom the not is to be given is to identify the 
presentative, not to advertise the counsel or solicit 
We conclude that the practice 


T¢ 


‘fessional emplo 

not improper. 
Opinion 137 is 

termediary agency sele 


1 


rly There an 
counsel and 
The list gave 
name, age, qualifications and other information con- 


distinguishable. 
ted a list of local 
rnished it to t companies 


¢ I 1rance 


cerning the lawyers included in the list. The attorney 
paid a consideration for inclusion in the list. The 
agency in effect solicited professional employment of the 
lawyer included in the list and named in the policy. 


LEGAL PHILOLOGY: RESIGN; 


EMOLUMENT 


(Continued from page 772) 


RETIRE; 


6,2; 1, 9, 7; 2, 1, 7. The Constitution is so short a 
document that very few inferences can be drawn for 
the presence or the absence of any word in it. Further, 
it has more than a little of the rhetorical flavor of its 
time. The preamble, for example, uses “establish,” 
“insure,” “provide for,” “promote” and “secure,” 
where almost any one of these verbs could have been 
used in all the phrases. As a matter of fact, a literary 
study of the Constitution would repay historians and 
would not be without value for the legal interpretation 


of the document. 


Boalt Hall, U. C., 
Berkeley, California. 





—— 


NEW SERVICE TO MEMBERS 


A S part of its program for increased service 


the American Bar Association has made ar- 
rangements to furnish to its members copies of 
Opinions of the Supreme Court, at a cost of $1.00 
for each opinion. Copies of opinions will be sent 
by air mail within twenty-four hours after the 
opinion is handed down, which means that they 
should be received anywhere in the United States 
on the second day. Requests for opinions may be 
made prior to the time the decision is announced. 
All requests should be addressed to the American 
3ar Association, 1152 National Press Building, 
Washington, D. C., and should be accompanied 
by a check payable to the order of the Associa- 
If it 


is desired that the opinion be sent special delivery, 


tion for $1.00 for each opinion requested. 


10c should be added to the remittance. 


SS" 
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ELEBRATION of the Se 

tennial of the birth of the Consti 
tution began during the few days pre 
ceding the exact anniversary, 
and is scheduled to continue until April 
30, 1939—the one hundred and fiftieth 
anniversary of the inauguration of 
Washington as President of the repub 
lic. Participation is wide-spread and 
during “Constitution 


squicen 


the newspapers 
Week” proper were filled with accounts 
of patriotic meetings and demonstra 
tions all over the country. Leaders in 
the public life of the nation have de 
livered addresses and unnumbered com- 


munities, both large and small, have or- 
ranized their tributes to that great it 
strument. 


The celebration comes at an unfo1 
tunate period in the world’s life but at a 
most fortunate time for the Constitu 
tion itself. No human eff 
provided the 
background for the celet 
has been set up by the course of world 
events. Against that dark backgrour 
the great guarantees of the Constitu 
tion, not only of the liberty of the in 
dividual but of the functioning of a gov- 
ernment by and for the people under ou 
democratic-representative 
ernment, 
light. 

This concrete 
the Constitution means to us which is 
furnished by the situation in Europe 
was naturally dwelt on by most of the 
speakers at the various celebrations. Sx 
numerous were these observances that it 
would be impossible, as well 
for us to attempt to catalogue ther 
here. One of the outstanding ones, of 
course, was at Philadelphia, when As 
sociate Justice George W. Maxey deliv 
ered a forcible address on “The Situa- 
1787 and How It Was Met” 
—printed in this issue of the JourRNAI 
In Chicago there was an i 
ering in the Stadium which 
dressed by Senator Burton K. Wheel 
Thursday night from Washington, Sen 
ator Borah spoke on the importance of 
an Independent Judiciary in our con- 
stitutional system, and Friday 
from the same city, 
velt delivered an address. 

The 
ately 
brating the Sesquicentennial. In | 
cago on the evening of Sept. 16 Roscoe 
Pound spoke on “The — tution: Its 
Development, Adaptability and Future.” 
We are glad to present it in this nun 
ber as no more thoughtful and convinc- 


ort could have 


immense and effectiy 





ration whi 


torm of gOV 


stand out in outlines of golder 


demonstration of what 


as useless, 


tion in 


Immense ga 


was ad- 


veneexeuay 
evening, 


President Rooss 


gar Associations have appropri 
taken an important part in cele 


Sept. 17, 


Current Events 


pronouncement on the subject could 


be imagined. But this was only a part 


of the Chicago Bar Association’s ob 
servance of the occasion. For about a 
week, specially chosen members of the 


Bar delivered addresses to numerous or- 
ganizations in the community. Some of 
were broadcast and 
wider audience. From information re- 
ceived here, this was largely typical 
what numerous other Bar 
did. 

The United States Constitution Ses- 
quicentennial Commission was 
lished by a Joint Resolution of Congress, 
approved August 23, 1935. It is com- 
posed of five members from the Senate, 
five from the House, and five appointed 
by the President. Under the active 
management of Hon. Sol Bloom of New 
York, Director General, wide-spread in- 
aroused in the 


these so reached 


Associations 


estab- 


terest has been celebra- 


tion 


Second Seminar for Prosecu- 
ting Attorneys 

ORTHWESTERN U niversit) 

School of Law, through the facil1 


Scientific Crime Detection 


“Short 


ties of its 
Laboratory, conducted a second 
Course or Seminar for Prosecuting At- 
during the six-day period from 
2 through August 7, 1937. The 
eighty-two prosecutors 
than 
finitely 
annual 


torneys”’ 
\ugust 
ttendance of 
from thirty states— 
last year’s attendance 


shes this 


more double 


estab- 





course as an event 


mong the Law School’s activities 


the field of criminal law administration, 
account in the Journal 


and Criminology. 


according to the 
yf Criminal Law 

The major 
consisted of the 


portion of the 
following 
delivered by the 
Detection Lab- 
“Firearms Identification,” 
Micrography,” “Photog- 
Practical Use of W 

Dictaphone Equipment’ 
Wilson) ; “Microanaly- 


program 
series of il- 
lustrated lectures, staff 
of the Scientific Crime 
oratory : 
“Comparative 
raphy,” “The 
Tapping and 
(by Charles M. 


sis,’ “Personal Identification,” “Com- 
parative Micrography” (by M. Edwin 
O’Neill) ; “Forensic Chemistry,” “Med- 
ico-legal Problems,” “Tests for Alco 
holic Intoxication” (by C. W. Muehl- 
} } 


“Document Examination” (by 
Keeler); and “Detection of 
Fred Inbau ) 


erzger ) 5 
Katherine 
Deception” (by 

These lectures were — 
vith demonstrations and experiments a 
the Laboratory. For instance, the at- 


tendants were given an opportuniiy to 


observe through the comparison micro 
matching of 


scope the bullets, shells, 
and other metal objects containing iden- 
tifying characteristics such as_ tool 
marks, etc. Actual tests for blood and 
also blood-grouping tests were made and 
demonstrated. Latent finger 
developed, and obliterated ink 


prints were 
writing 
restored—and the details of the 
processes explained. Also, demonstra- 
tions were given in the detection of de- 
ception by Keeler Poly- 
graph or so-called “lie-detector.’ 

Much attention was 
preparation, for trial, of a case 
ing scientific evidence, and 
legal status and application of such evi- 
dence. Several lectures were delivered 
upon this subject, and a two-hour dem- 
onstration was given in “The Examina- 
tion and Cross-Examination of Expert 
Witnesses.” 


various 


means of the 


devoted to the 
involy- 
also to the 


Group discussions concerning the 
general problems of the office of prose- 
cuting attorney were conducted by Mal 
J. Coghland, Assistant State’s Attor- 
ney, Cook County, Illinois, and by New- 
man F, Baker, Professor of Law, North- 


western University. 


Influence of American Bar 


Association Studied 

RESIDENT STINCHFIELD, in 
—— addresses throughout the 
country, has spoken of the great amount 
of work that is done and must be done 
by officers, committees, sections and 
members to carry on the American Bar 
\ssociation. Now comes a book that 
gives a conspectus of the most impor- 
tant aspects of that work for the greater 
part of the It is 
‘The Influence of the American Bar 
Association on Public ‘ a and Leg- 
islation,” written by Mrs. M. Louise 
Rutherford, of Philadelphia, Penn., and 
published by the Four dati n 
Chicago. The subtitle of the 
“A Dissertation 
Presented to the 
ate School of the University of 
sylvania in Partial Fulfillment of the 
Requirements for the Degree of Doctor 
of Philosophy.” 

It is a worth-while piece of work, 
most competently done in the true spirit 
of scholarly research, without p 
The author has gone 


Associations history. 
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the Association through the years—a 
working organization, striving to real 
ize high profess! ideals and objec 
tives in the interest of the public 
working in a clearly limited field, hav 
ing its portion of failures, discourag« 
ments and successes, but still renewing 
th after setbacks, and 
on the whole, making substantial con 
tributions to the 

Mrs. Rutheri begins by providing 
1d 


a historical background in a chapter on 


its energy and 


public weal. 


“Organization of the Bar, and Pur- 
pose.” Then follow 
( bjectives and Methods to Raise Stand- 
“Devel- 


Public Relations ;” 


chapters on “Group 


ards of Professional Service ;” 
opment of Favorable 
“Influencing Public 
United States Constitution;’’ “Promot- 
ing Changes in Judicial Administration 
to Eliminate Congestion and Expedite 


Opinion on the 


Procedurs difying Growth of 


Administrative Agencies;”’ “Rendering 


Technical Aid in the Drafting and 
Passage of Legislation.” The conclud 
ing chapter is luations and Recom 


mendations.” Each of these chapters 


is a summing up of the outstanding fea- 


tures of much Association history that 
is well worth recalling. 

To touch on only a few of the “eval 
uations,” it is interesting at the outset 
to note that the author is not greatly 
impressed with the advantages of news 
paper and radio propaganda. The sub 
ject is a little technical for popula 
audiences. She finds it significant that 
a report was made of the number of 
Bar Association 


commented favé 


s and lawyers who had 
rably on a series of the 
Association’s “public relations” broad- 
casts, but no mention of the number of 
laymen heard from. Solution of the 
problem, she thinks, lies in another di- 
rection. 

‘A city transit 
thousands loll 
able public relations, only to have such 


‘ompany may spend 
rs to build up favor- 
favorable opini nish in one stormy 
day when estimable members of the 
public are Col elled to wait on some 


cold corner for the trolley car that does 


not come. Efficient service is the key- 
note of any effective public relations; 
nothing will end the legal profes- 
sion to the public more quickly than a 
realization that it is through the efforts 


of the organized bar that legal remedies 


are placed within the reach of the poor- 
est, and that tl 
develop an effective administration of 


1 1 


justice in all branches of the law.” 


Bar is doing its part to 


Speaking of the long struggle for the 


passage or the measure conterring on 
the U. S Suprem Court the power to 
make rules on the law side of the Fed- 


eral Courts, struggle which seemed 


1 


almost doomed to failure until Attorney 
General Cummings brought powerful 





a valuable and illuminating picture of 
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aid to bear in its favor, she says: “Lead- 
ers in the Bar Association sometimes 
cite this as an example of Bar Associa- 
tion ineffectiveness, but it should 
rather be cited as an instance of the 
difficulty of obtaining reforms in the 
technical field of judicial administration 
and procedure through the legislatures. 
lew know the need for reform more 
and care less about it 

\nother evaluation is favorable to 
the New Plan for the Association, 
adopted at Boston and at present in ef- 
fect. It is commended as an attempt to 
give more representation to the stay-at- 
home member, and to grant State and 
local associations some part in choos- 
ing representatives to the policy-deter- 
mining body. But the problem of 
membership still remains and she sug- 
gests, in line with the views of many 
Association leaders, that “to solve the 
problem of membership, emphasis on 
service would give results, because if 
the Bar Association would perform a 
service for its members, then there 
would be an extra incentive to join the 
organization. Every lawyer should feel 
the necessity of becoming a member of 
all three units of Bar organization, the 
local, state and national.” 


Other evaluations strike us as equally 
sound and constructive, but they cannot 
be given here. The book concludes 
with the following reference to the 
study and its main conclusions: 

“The foregoing study represents a 
scientific piece of work written with 
no preconceived ideas or prejudices, 
and this study shows clearly and con- 
clusively from data collected definite 
benefits derived by the public through 
the efforts of the legal profession. Le- 
gal aid was initiated by a lawyer, and 
the whole movement has been largely 
directed and financed by lawyers and 
bar associations. Constitutional gov- 
ernment has always been supported by 
the lawyer group; judicial administra- 
tion has been and is being simplified 
and improved. Merely “passing a law” 
is not going to cure all ills, social, eco- 
nomic and political; there must be effi- 
cient administration of good laws. In 
this era of panaceas and a return to a 
belief in wishful thinking, a study of 
the American Bar Association and its 
influence on Public Opinion and Legis- 
lation is valuable to show the work and 
effort necessary for constructive re- 
form.” 





Washington Letter 


Whether a Special Session 


HE latest straw that is supposed 

to show which way the winds are 
blowing in the special session proba- 
bility contest, is the anticipated return 
to Washington, about the middle of 
October, of Representative Marvin 
Jones, of Texas, Chairman of the 
House Agricultural Committee. In 
order to report in Washington at that 
time, it was necessary for Mr. Jones 
to abandon his previous plan to make 
a trip to Hawaii with a congressional 
delegation. 

It is understood that Mr. Jones’ im- 
mediate task is the drafting of stabili- 
zation legislation for farm prices. Fol- 
lowing adjournment of the first session 
of this the 75th Congress on August 
21st, he announced he would return a 
month in advance of the next session, 
whether that should be a special one 
or the regular session to begin in Janu- 
ary, 1938, 

With the primaries and the general 
elections coming next year, there is an 
indication that some members of Con- 
gress would prefer to get the session 
over as early as possible in order that 
they may have ample time after its 
close to carry their causes to the people. 





Rights to Telegrams 


The Supreme Court is asked to pass 
upon certain questions as to the rights 
of senders of telegrams to deny access 
to such messages by the Securities and 
Exchange Commission which has sub- 
poenaed them from the telegraph com- 
panies. The case, bearing three docket 
numbers, 353, 354 and 355, is that of 
Newfield v. Ryan, et al, which was 
decided adversely to the protesters, by 
the Circuit Court of Appeals for the 
5th Circuit, last July. 

The contentions are made that the 
Securities Act of 1933 is unconstitu- 
tional and that the Communications Act 
of 1934 prohibits the production of such 
telegrams. The conflict in lower court 
decisions, which it is sought to have 
the Supreme Court resolve, consists of 
cases in the 5th and 2nd Circuits, and 
in a number of District Courts uphold- 
ing the Securities Act of 1933 as a 
proper exercise of constitutional powers 
under the interstate commerce and the 
postal provisions of the Constitution, 
whereas the 4th Circuit and one Dis- 
trict Court have ruled the Public Util- 
ity Hoiding Company Act to be uncon- 
stitutional. It is claimed the Securities 
Act and the Holding Company Act are 
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identical in principle on the constitu 
tional 
commerce and postal features 


issues respecting the interstate 


A further issue presented is whether 
an owner may invoke the Fourth and 
Fifth Amendments to protect his prop 
erty in the hands of an agent. The 
5th Circuit in this case has held that 
he may not. A 
made by the 2nd Circuit, w 
3rd Circuit, the Court of A 
the District of Columbia, an 
trict Court for the District of 
have held that the owner may have the 
protection of those Amendments where 
his property is in the hands of another 

Whether the Communications Act of 
1934 prohibits the production of tele- 


seraal | 1 ’ 
similar holding was 
| | 


nereas the 


grams by the telegraph company 
subpoena duces tecum seems also t 
now in conflict since the 5th 
in this Newfield case, held that the sub 
poenas issued by the Commission con- 
stituted “demand or other lawful 
authority” within the meaning of 
statute. But the Circuit Court of Aj 
peals for the District of Columbia 
held that Sec. 605 of the Communi 
tions Act prohibited a telegraph cor 
pany from producing tele 
subpoenas. Hearst v. Black, ¢ 
87 F. (2d) 68. 





Labor Act’s Application 

Whether the National Labor Rela 
tions Act applies to a given 
is challenged in the case bear 
Supreme Court’s docket No. 368, 
Jeffery-DeWitt 
National Labor Relations 

The two 
Whether 
and who had been advised, in substance, 
a half month before the Act went into 





Insulator Company \ 
issues presented are: 1 


laborers already on strike 


effect, that if they wished to return to 


work they must do so immediately— 


were entitled to protection of the Act 
which was approved July 5, 1935; that 


is to say, did the law revive the rela- 


tionship of empl 
thus going into 
and 2. Whether it may cot 
unfair labor practice for an employer, 
after the enactment of the Labor Act, 


employer and 








effect retroacti 


to refuse to renew negotiations whi 





had been carried on in good faith and 
had ended without coming to an agree 
ment prior to the law’s enactment 
The petitioner contends that to con- 
strue the Act to include such a case 
would lead to absurd consequences of 
oppression and injustice. An 
aspect of this case is that it does not 
seek to raise a constitutional issue 


Foreign Investments 


detailed study 


The 





report of a 


long term investments by foreigners in 
the United 
latter part of September by the Bureau 


States is to be issued the 














Foreign and Domestic Commerce of 
the U. S. Department of Commerce. It 
ll, for the most part, cover the years 
129 to 1936, although some of the data 
n respect to railroads will go back tu 
1913. 
will be shown the _ total 
unts of investment by foreign coun- 


There 


which substantial amounts of 
United 


tries from 
capital have come into the 
States; and there also will be classifi 
yns by types of investments such as 
mon and shares, bond 

rect investments, and 
vhich will 
gages, government 


designations. This is an elaboration and 


preferred 
miscellanes us 
mort 


include real estate 


bonds, and minor 
ringing up to date of a topic on The 
lance of International 

United States, 
the facts through 1935 and appeared 
ages 56-60 of the Commerce De 
Information Bulletin 


Payments in 


which showed some 


ent’s Trade 
R33 


Nationalizing Corporations 
There have been indications recently 
taken at 


Congress on the 


at action very likely will be 
the next session of 
bill, S. 10, by Senator O’Mahoney, 

Its title states that it is “to 


interstate and 


y yoming. 


egulate 
erce by 


foreign com 
prescribing the conditions 
under which corporations may engage 
formed to engage in such 


provide for and define 


may be 


mmerce, to 





dditional powers and duties of the 
Federal Trade 
the several 
conditions and 
ower for goods sold in such commerce, 
ind for other purposes.” 

The purposes and method of opera- 
tion of this plan for national regulation 
of all corporations may be derived, to 

me extent, from 
which already have been had in Con- 
gress and on the radio. Two different 
radio addresses by Senator O’Mahoney 
inserted in the 


Commission, to assist 


states in improving labor 


enlarging purchasing 


5 


discussions of it 


were Congressional 
Record during the past session, one in 


the Appendix on January 15, 1937, 81 
I 


Long. 


Rec. 324, and the other, follow 
ng receipt by the Senate of the Pres 
dent’s tax loophole plugging message 
1e 1, 1937, where the bill was sul 
ected to some critical remarks by other 


6/0/, 6/708, 


Senators. 81 Cong. Rec. 

nd 6710-6712. 

address, the Sena 
“The | 

which I act is simpli 


In the earlier radio 
tor thus set forth the plan: yrin- 
upon city 


I would require every corpora- 


tion engaged in commerce among the 
States to take out either a Federal char- 
ter or a Federal license. The charters 


are for corporations yet to be created 
The licenses are for 
ready created. By a license I do not 


mean a permission to do business which 


corporations al- 
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can be granted or withdrawn according 
to the will of some Government off al. 
Not at all. The word is used merely to 


indicate the authority granted by the 


people’s Government to natural persons 
to engage in business among the States 
as a corporation but on te and con- 
ditions which public c e recog 
nizes as necessary if re t ave 
justice for labor, investor ind con- 
sumer. Into those licenses and charters 
will be written the fundamental power 
of the corporation, the powers which 


define what it can 


Government Corporations 


peopic 
I 


There probably are very few I 


who have given any thought to the mat 


ter who have not wondered how many 


corporations of its own the Federal 
Government has. The 1 illeged 
to be 93. The nearest t ng to a list 
of these secondary gover ental agen 


cies which, it seems, has been published 


to date is the outline of them inserted 
in the Congressional Record during the 
discussion of the so-call -ompromise 
Supreme Court pack ll, 81 Cong 
tec. (July 12, 1937) | 2 ut 
line mentions 28 di t type ol 
government corporatiot cording to 
functions, indicating that f the 


classifications are g1 





corporate entities but not stating ex- 


actly how many there ; lt ever 
groups. The outline \ taken from 
page 55 of the report of the President’s 
Committee on Ad1 e Manage 


ment, which report w 
Joint Committee on Reorganization of 
the Government. It 
Exhibit 3 of that report, at page 56, 
“lists the corporation under 
supervisory agencies and the instances 
of the parent and subsidiary corpora- 


tions.” 


These corporations were distin- 
guished in the report from the Federal 
business corporations, of which there 
are 13,999, such as 5,374 national banks, 
5,028 national farm loan associations 
etc. The report states that leral 
governmental corporatio1 ire those 
which are incorporated under Federal 
or State charte1 id ¢ l- 
erally owned and contr 

In introducing tl itline from the 
report, Senator O’Mahon referring 





to these government tion 1 
“all of them deal with matters which 
are of the most fu ental interest 
to the plain citize I the United 
States, and the Congress of the United 
States, the representatives of the people 
exercise no authority over what they do 
except to appropriate funds for their 
support. These corporations have done 
a great service. They are a necessary 


creation, no doubt; they were necessary 


agencies. Some of them were created 
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long before this administration came 
into power. Most of them are admin- 
istered centrally from Washington. I 
am not complaining about them. I am 
but reciting the fact that there are now 
93 such corporations, handling the most 
important affairs of the people of this 
inting out that we have 
consolidation of economic power and of 
Government power in Washington. We 


country. | am p¢ 


have been creating big Government, a 
Government so vast that it is alreadv 
almost beyond conception 
Guider to Teach Radio Law 
John W. Guider, 


‘ 


American Bar Association’s committee 


Chairman of the 


on Communications, has been appointed 


to the graduate faculty of the George- 
town University School. He will 
give courses in the law of radio com- 
munication He also is chairman of 
the American section of the executive 


council of the international committee 
on radio. 

Mr. Guider tool 
Georgetown University, here in Wash- 


his law degree from 


ington, D. C., after graduating from 
the United States Military Academy, at 
West Point in 1922. It is reported that 
he brought, in 1927, to the District 
Court of Appeals 
from a decision of the old Federal 


the first case appealed 


Radio ( ommiss! 

Business of Practicing Law Taxed 
The District of Columbia’s new blun- 

bill takes in a lot of terri- 

not too much, for the 


derbus tax b 
tory; let us hop 
] 


District needs the money. The fact of 
subjecting lawyers to a “business privi- 
lege tax,” while a bit unusual, prob- 
ably is not so cruel as to cause the tax 


to be invalidated for its infliction of 
cruel and unusual punishment. 
\ digest of the recently published 





regulations explains that “every huck- 
ster, ice man, grocer, merchant, lawyer, 
business man, usement company and 
numerous other forms of business are 
required to obtain licenses, except 


where exempted under the act; are re 
quired to file a return on their gross 
receipts for the year 1936 generally 
and to pay tax computed thereon.” 

The license fee is $10, unless the 
applicant was engaged in _ business 
during the year preceding his applica- 
tion and had gross receipts during that 
period of less than $2,000. But the tax 
to be computed on the business man’s 
gross receipts is four-tenths of one per 
cent, less a credit for tangible personal 
property tax paid. 

The crucial question is: What does 
a tax tax? Does it not in fact tax the 
thing by which it is measured (such as 
gross receipts income, even though 
the statute, in words, in another place, 
seems to say it is taxing something else 


(such as the privilege of doing busi- 
ness)? Hence, does such a tax meet 
the requirement of uniformity, since it 
does not tax the gross income of the 
coupon clipper who has no “place ot 
business” and does not “carry on” any 


? 


“business” ! 


Kern Appointed to Board of Tax 
Appeals 

John W. Kern, of Indianapolis, Indi- 
ana, has been sworn in as a member 
of the United States Board of Tax 
\ppeals. This necessitated his resign- 
ing from the office of Mayor of Indian- 
apolis, since his term there would not 
have expired until December 31, 1937. 
Mr. Kern graduated from Washington 
and Lee University in 1920 and from 
the Harvard School of Law in 1923. 
He was appointed Judge of the Su- 
perior Court of Marion County, Indi- 
ana, in 1931; and prior thereto had 
served as Commissioner to the Federal 
District Court. 

Mr. Kern’s father was the late Sena- 
tor John W. Kern, who ran as candi- 
date for Vice-President on the ticket 
with William Jennings Bryan in 1908. 
He received many kind considerations 
from President Woodrow Wilson while 
as a boy he was in Johns Hopkins Hos- 
pital for operations necessitated by in 
fantile paralysis. 


Neutrality Act Nullified 

The big thing apparent in the boiling 
of the international broth, as it has to 
do with Washington, is the impossi- 
bility of handling foreign relations by 
predetermined rules. 

Even with the numerous exceptions, 
n the nature of discretionary powers, 
contained in tiie Neutrality Act, for the 
President at this time to declare the 
existence of a condition which would 
bring that act into effect would be to 
place every act and non-act of our Gov- 
ernment in the gold-fish bowl of pub- 
licity. This is a thing generally consid- 
ered fatal to a reasonably smooth con- 
tinuance of delicately balanced interna- 
tional relationships. One reason this is 
true is that it would seem to make us 
carry the brunt of leading, or trying to 
lead, international cpinion at times 
when it may be the part of wisdom for 
us to let others do that type of pioneer- 
ing. 

A mere mention of some of the things 
which would have to be either done 
“with bells” or else notoriously left un- 
done, once the Neutrality Act is in- 
voked, will serve to indicate what a 
target for gratuitious criticism from all 
partisans, and for international misun- 
derstandings, any Government’ would 
be should it try to soothe all the fresh 
wounds of the world by such a porcu- 
pinous palliative just because it chanced 


to be called a Neutrality Act. This Act 
vests in the President authority to ex- 
tend the neutrality (the canned variety 
which the Act provides) of the United 
States, once it has been proclaimed, to 
other nations which may subsequently 
become belligerents; to enumerate the 
articles and commodities which may not 
be shipped from the United States; dur- 
ing a period of two years, to extend this 
arms embargo to other articles which 
he may enumerate by proclamation; to 
set up a cash-and-carry system for our 
international trade by requiring that title 
to all goods purchased here shall pass 
from any American citizens before the 
goods may be exported; and to exercise 
discretionary powers, in modification of 
the provisions respecting the financing 
of war loans and credits in the United 
States by proclaimed belligerents, so as 
to exempt ordinary commercial peace- 
time transactions involving short-term 
credit and the solicitation of funds for 
medical aid and relief purposes, such 
solicitation, however, to be under the 
careful supervision of the President 


Crime Program Progresses 


The Attorney General announces that 
of the twenty statutes enacted in 1934, 
constituting his “crime program of the 
73rd Congress,” not one of them which 
has been tested in litigation has been 
declared invalid by any Federal court. 
The nine acts which thus have been 
litigated are: Federal Kidnaping Stat- 
ute, the Extortion Statute, Fugitive 
Felon Statute, the National Stolen 
Property Act, National Bank Robbery 
Statute, National Firearms Act, Statute 
Punishing Assaults and Killing of Fed- 
eral Officers, Anti-Racketeering Statute, 
and the Statute Punishing Defrauding 
the United States. 

Some of the other statutes enacted as 
part of the Attorney General’s crime 
program were: one which empowered 
agents of the Federal Bureau of Inves- 
tigation of the Department of Justice to 
carry firearms, a statute extending the 
power of probation officers to make ar- 
rests, a statute which punishes riots and 
escapes at penal institutions, a statute 
authorizing the Attorney General to 
offer rewards for the capture of crim- 
inals or information leading to their 
arrests, a statute authorizing the States 
to enter into compacts for the suppres- 
sion of crime, and a number of more 
technical statutes dealing with criminal 


procedure, 
Enforcing Labor Relations Law 


Among the numerous elections held 
under the Labor Relations Act to de- 
termine which union representation 
various groups of workers shall have, a 
number stand out as of special interest 
because of conflicts which they have 
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raised between the | 


the courts. 

In the labor situation involving 
firms in Lewiston and Auburn, 
engaged in the manufacture o 
the Board criticized the Suprem« 





cial Court of Maine for 
the strike was 
strike leaders from picketing or a 


oa 
illegal and enj 


protests entered again t the meth 
conducting the elections. Among 
objections were charges 
the workers voted twice, tl 
for the election was arbi 
that the Board’s officers improper 
mitted electioneering in tl 

vicinity of the polling place, and 
the two local unions already hax 


The Board, pursuant to its former 
cisions, upheld the principle “tha 
majority of the employs 
in the Act is a majority of tl 
ticipating in the election.” The 
unions had boycotted the election 
Soard concluded that “In view 
bitter opposition to the union 





had been expressed by the comy 
this fact must certainl 
many supporters of the union to 


tion claiming to represent a maj 
the employees in a particular plant 
refused to participate in a fair ar 
partial election conducted by this B 


. 4 . P 
f determining the 


for the purpose ¢ 
curacy of its claim, it can not tl 
contest the right of a rival labor org 
zation which has mad 
and has received a majority of the 
cast in such election to be certifi 
exclusive bargaining yer 
ground that such ri 
tion has not obtained the 
majority of all persons eligi! 


1 


In another case, that of Pent 


vania manufacturer of wire j 
the Labor Relations B 

a closed-shop agreement with 

ef L. affiliate becaus 7 

allerced use of coercion t indu 


employees to join that union rathe1 
a C. I. O. union. The Board 

dered a new election in spite of 

cree of the District Court for 
Western District of Pennsylvani 
quiring the company to comply 
closed-shop contract. The Bos 
decided that the Court was without 
isdiction and that its own jurisd 





was exclusive, subject 
by a Circuit Court of 


The Labor Relations Act, whict 
not carry its own penal provision 
to be supplemented, if Departn 
Justice plans do not miscarry, by 


\ MERICAN 





ing strikers. The Board overruled 


tracts with several of the manufacturer 


from voting. Where a labor organiz 





tion 19 of the Criminal Code. It is 
inderstood the Department is preparing 
idence, for presentation to grand 
ies, of illegal acts of interference 


th union organization by the persons 


yntrol of several Georgia textile 
ills and by coal mine operators i1 
West Virginia. 


larian county, 


I n to injure, op 
threaten, or intimidate any citi 


1 Iree exercise or eniovment 





yy the Constitution or I 
( ted States because of | V 4 
exer sed tl € or 1 t 
I e persons n disguise on the 
ghway, or on the premises of another 
th intent to prevent or hinder his free 
cise or enjo nt < right 
vilege so secured, they De ed 
t Oo thar $5.000 1d imp | 
t e tl te years, and 
€ ve € ereatte! nel 1 
omece, or | e f he I Dp t 
tru created by the Constitut or law 
the United States 18 U. S. ¢ \ 
5 This will be recognized { 
p f the Civil Rights Acts It 5 
t May 31, 1870 


Tax Immunity of Instrumentalities 





The Supreme Court is to be 
he Attorney General to overrule 

sions of itself and of other courts 

1 thereby end the imm unity from tax- 


. 
I 
n heretotore accorded those doing 


iness with the Federal and State 


uested the views of the Government in 
hree cases of this type. The Attorney 


General has filed a single brief in all 


the 

[1 one { the cases, James, State 
( sioner, vs. Dravo Con- 
ting { ne tate of West 

ginia seeks to impose its gross re- 
ts t on uunts pal 


nited States to the company 





1 
navigation dams on the 


ses, Silas Mason Co., etc., v. Tax 


and Ryan v. State of Wash 





f 


eton, that State is endeavoring to im- 


rivuiege Of engaging 


/ 
i, 
4 


I business, on amounts 
1id by the United States to contractors 
Coulee Dam on the 
Columbia River. 

The immediate result, if the Attorney 
General’s argument prevails, will be 
that private individuals selling to or 
contracting with the Federal Govern- 
ment will be subject to all applical 


non-discriminatory State taxes. 
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generally presumed that this princiy 
1 ‘ 
would operate reciprocally so that Fed 
eral taxes would apply to t e dealing : 
with the State gover nt The Gov 
ernment’s brief sum es its ] tion 
s being “that any t 4 
lid which is 
tractor rather than t 
ee | or iffect the I 
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and upholding the State t ild in h 
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nter the market 1 with 
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regarded as proper payment to the State 
for the facilities, su ids and 
schools, maintained State whicl 
assist the Federal Govert nt in build 
ng and carrying on its project ind 
(e) That State la t t tax 


ws, often increase tf deral Gov- 
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Letters of Interest 


American Criminal Justice 


Epitor AMERICAN Bar ASSOCIATION 
JOURNAL: 
I notice an article in the last issue 


of the JourRNAL entitled “Why Amer- 
ican Criminal Justice Is a Failure.” 
The title challenged my attention. If 


you read it again it will challenge 


yours. Justice can not be a failure. 
There may be a failure to secure jus- 
tice. 


The article, itself, it seems to me, is 
hardly justified. It assumes a snobbish- 
ness for the English 
fairness for the American court, when 
neither is supported by the facts. 

Thoughtful students of the crime sit- 


court and an un- 


uation in the United States do not 
charge incompetency, nor do _ they 
charge a failure of the courts, either 
state or nati l, to approximate jus- 
tice in criminal trials. There is some 
fretting that executive departments— 


the arresting ficers—the people at 


large, are not effective and as wide 

awake as they should be in the appre- 

hension of the criminal. After he is 

apprehended it is not fair to say that 

the Ameri 

instinct” tl 
1 


having “a rebellious 
‘one to acquit, “be- 





cause his inner consciousness is ar- 
rayed against what he considers the in- 
solence of autl thinks he should 
be acquitted 

I served ecuting officer for 
approximately twenty years—four years 


something under six- 
national 
bench and in and 


in the stat 
teen years 
have been 


courts. | 


around courts for twenty-five years 
more. I have tried cases pretty much 
over the nation, both as a private prac- 
titioner and as udge, and sometimes 


sutor, and have never 
tatement against pub- 


as a public p1 
heard any 
lic officers 

It may be true that occasionally we 
have someone sen to a public posi- 


tion who feel iself puffed up and 


makes an improper use of his official 
prerogatives, but such an instance is 
rare and notable that his tenure 
is short. There is no general condi- 
tion, such charged, in our coun- 
try. 

Nor does mething whisper to the 
soul of the juror that the dice of justice 
are loaded against the defendant.” The 
well thinking men who grace our 


1 


benches and the careful conscientious 
prosecuting officers all over the nation, 
are bending their energies and their 
ability toward a proper performance of 
their respective duties and are diligently 
seeking to save the innocent and to 


punish the guilty 


My experience has been that verdicts 
of guilty are rendered when they should 
be. That there is occasionally some 
acquittal by twelve men who have care- 
fully heard the testimony and measured 
it with the law, when some citizen who 
reads the papers, and is in another at- 
mosphere, and not under oath, believes 
that the word “guilty” should have been 
written, is a very poor basis for a gen- 
eral criticism of a jurisprudence and of 
an army of efficient officers. I really 
know of no verdicts of not guilty, “in 
apparent defiance of the evidence.” In 
truth, one cannot know of such things 
unless one sits in the court room and 
hears the same thing that the jurors 
hear who subsequently write the verdict. 

I have seen trials in England and, for 
that matter, in nearly every other coun- 
try on earth, and I cannot say that the 
American trial can be truthfully crit- 
icised. Nor am I prepared to consent 
that the English judge “hands down the 
verdict through the foreman of the 
jury.” 

The class of men who are now serv- 
ing on the nation’s juries is a class that 
should be spared such criticism—even 
as should our courts be free from such 
attacks. 

It seems that there is a sort of a 
malady which is affecting some of our 
brethren which is evidenced by criti- 
cising the courts. A habit of that sort 
is productive of no good. If there are 
evils that need correction, that result 
will hardly follow when improper crit- 
icism is indulged in. It must be con- 
ceded that the American citizen is 
rather prone to disregard negation. He 
likes to go at will. That proclivity, cou- 
pled with the desire to amass without 
work, has resulted in a serious harvest 
of crime. One authority has placed the 
amount of crime’s cost each year in our 
country at fifteen billions of dollars. In 
that total is included the cost of the 
machinery for detection, punishment, 
arrest, trial, etc., plus the value of the 
property taken or destroyed, as the case 
may be. But our horror, astonishment, 
indignation at, and determination to 
right, that wrong may not be legiti- 
mately spoken by accusing jurors, offi- 
cers and courts. They are our salvation. 

Witiiam H. AtweE Lt. 

Dallas, Tex., Sept. 7. 


Limiting Field for Selection of 
U. S. Supreme Court Justices 
Epitor, AMERICAN Bar ASSOCIATION 

JouRNAL: 
It has been a matter of great surprise 
to me in following the development of 


the controversy over the suggested 
changes in the United States Supreme 
Court that nowhere has a perfectly ob- 
vious suggestion been made by those 
who favor some improvement in the 
court but who are opposed to the Presi- 
dent’s plan. 

There has been repeated suggestion 
of constitutional amendments to place 
an age limit or to create some sort of 
veto power on the decisions of the 
court. I have not yet seen, however, 
any suggestion of limiting the field from 
which Supreme Court judges could be 
selected. We are all familiar with the 
instances in the history of the court 
where men who have been expected to 
be liberal judges have proved to be con- 
servative and vice versa. We have re- 
peatedly seen the spectacle of the pro- 
motion to the bench of the most impor- 
tant court in the world of men with no 
judicial experience whatsoever and with 
a background giving no indication of 
whether or not they are likely to show 
the qualifications essential to the main- 
tenance of the dignity of the court. 

All of these objections to the present 
system would be obviated if the Consti- 
tution were to be amended so as to 
render eligible to the court only per- 
sons who had previously had an expe- 
rience of some definite number of years, 
preferably six (which would cover any 
reasonable change of the general polit- 
ical complexion) on the bench of either 
one of the federal courts or of a Court 
of Appeal in one of the States. Such a 
requirement would work a two-fold ben- 
efit in insuring the quality of the Su- 
preme Court itself and in raising the 
general level of all of the federal courts 
and possibly of the State Courts as well. 

With such a requirement, the ten- 
dency of the appointee’s judicial mind 
would be established. It would then be 
known before it was too late whether 
his opinions wavered with the ballot 
box. It would be known whether he 
favored any particular class of citizens. 
It would probably be known whether 
or not he was courageously independent. 
It would do away with the obvious 
anomaly of transferring a man from a 
long career of partisan activity in which 
he was too busy to acquire an adequate 
knowledge of law to a position requir- 
ing absolute impartiality and a deep 
knowledge of the legal science. 

Such a plan would be of general ben- 
efit to the lower courts in providing an 
incentive to the judges to do not only 
an adequate job but also an excellent 
job. If the practice is to continue of 
promoting men from private practice 
of the law directly to the Supreme Court 
or directly to the Circuit Courts of Ap- 
peals, it is obvious that the odds are 
strongly against pramotion of the pres- 
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ent district judges and Circuit Court 
judges. If they behave themselves, they 
have life jobs, but where is the incentive 
to do a superlative work when, at the 
first vacancy, some person with no judi- 
cial experience is to be promoted over 
their heads? 

The examples of the late Justice 
Holmes and of Justice Cardozo are ex- 
cellent ones. No one can question the 
liberality, impartiality, and scholarly 
character of each of them and each en- 
joyed a long and honorable judicial 
career before their promotions to the 
Supreme Court. 

Also in the discussion of the Presi- 
dent’s plan, it was repeatedly asked, as 
it was asked at the inception of the 
Constitution, why the Supreme Court 
should be given the power to declare 
the acts of Congress to be at variance 
with the Constitution when the legis- 
lators who passed the acts were them- 
selves bound by their oaths of office 
to support that instrument. It has 
often been asked if Senators could not 
be relied upon as well as Supreme Court 
judges to refuse to pass laws which were 
invalid. We have only to look at the 
recent refusal of our Senate to give 
any serious consideration at all to the 
very serious question of the constitu- 
tional eligibility of the nominee to the 
court in order to realize the correct an- 
swer to such a question. 

It is probable that occasionally a 
most eligible prospective member of the 
Supreme Court would be ruled out by 
the limitation which I have suggested, 
but it is manifest that the loss to the 
country from such ineligibility would 
be negligible as long as the appointing 
power had the whole field of the fed- 
eral bench and the State appellate 
benches from which to choose a substi- 
tute. 

CuHartes M. Lyman. 

New Haven, Conn., Aug. 26. 


A Century of Practice by Father 
and Sons 


Epitor, AMERICAN Bar ASSOCIATION 

JouRNAL: 

We have here in Cartersville, Georgia, 
a record which we think is unequaled 
by any other in the United States— 
the practice of law by a father and sons 
continuously in this county for over one 
hundred years. 

Col. Warren Akin was admitted to 
the bar March 15, 1836, and began the 
practice of law at Cassville, Georgia, 
then the county seat of this, Bartow, 
county. Col. Akin argued the first five 
cases decided by the Supreme Court of 
Georgia as reported in Volume One of 
the Supreme Court Reports. 


Thomas Warren, the oldest son of 
Col. Warren Akin, was admitted to the 
bar in 1873, and a partnership with his 
father was formed under the firm name 
of Akin & Son. Col. Akin died in 1877, 
and Thomas Warren continued the 
practice until 1878, when another son, 
John W., later Judge Akin, was admit- 
ted to the bar and formed a partner- 
ship with his brother under the name 
of Akin & Akin. This firm was dis- 
solved in 1883, John W. continuing the 
practice. 

In 1896 Paul F., the youngest son of 
Col. Warren Akin, graduated from the 
law school of the University of 
Georgia at the age of 19, and immedi- 
ately began the practice of law. In 
1901 he formed a partnership with John 
W. under the firm name of John W. & 
Paul F. Akin, which continued until 
the death of Judge John W. Akin in 
1907. Thereafter Paul F. continued the 
practice. 

In the spring of 1936 the Cherokee 
Circuit Bar Association gave a dinner 
in Cartersville commemorating the one 
hundred years of practice of this father 
and his sons, at which all the Justices 
of the Supreme Court of Georgia, ex- 
cept one who was ill, all the Justices 
of the Court of Appeals of Georgia, the 
President of the Georgia Bar Associa- 
tion, the United States District Attor- 
ney, and many judges of the Superior 
Courts, and other distinguished lawyers 
and judges were present. Speeches were 
made by Chief Justice Russell of the 
Supreme Court, Hon. Harmon Cald- 
well, President of the University of 
Georgia, Hon. Reuben Arnold, of the 
Atlanta Bar, and Hon. J. M. Neel of 
Cartersville, President of the Cherokee 
Circuit Bar Association. An appropriate 
and fitting response was made by Hon. 
Paul F. Akin. 

During this one hundred years of 
practice this family of lawyers have not 
only been outstanding in the state in 
their profession, but they have been dis- 
tinguished in other lines. 

On August 1, 1937, more than one 
hundred and one years after his grand- 
father began the practice, Warren Akin, 
a graduate of the University of Georgia 
in its literary and law departments, 
formed a partnership with his father 
under the firm name of Paul F. & War- 
ren Akin. 

If there is any other such record in 
the United States, we would like to 
know of it. Think of it! One Hundred 
Years of continuous practice by a father 
and his three sons in the same county! 


Wittiam T. TOWNSEND. 
Cartersville, Georgia, Aug. 24. 


Can Senator Black Become a Mem- 
ber of the Supreme Court Under 
the Constitution? 


Editor, AMERICAN Bar ASSOCIATION 
JOURNAL: 

Aside from the current discussion of 
Senator Black’s alleged membership in 
the Klan, about which I know nothing, 
there is a question of constitutional law 
to be decided by the court before Mr. 
Black can take his seat. The matter 
has been referred to in the press and 
apparently two documents have been 
filed in court by different persons rais- 
ing legal objection to the appointment. 
There are two this legal 
problem and so far as I have observed 
only one has been stated in the press. 


aspects to 


The first relates to the legality of the 
appointment, the second, to the method 
of raising the question for decision. 

First, according to the newspapers, 
the attorney general advised the Presi- 
dent that there was no legal objection 
to the appointment and a majority of 
the Senate, many of whom had urged 
the appointment of the late Senator 
Robinson, voted to confirm the 
constitution provides that 

“No senator or representative shall 
during the time for which he was 
elected be appointed to any civil office 
under the authority of the United States 
which shall have been created, or the 
emoluments whereof shall have been in- 
creased during such time.” 

In an article by Andrew F. Burke, 
Esq., of the San Francisco bar, re- 
printed in the Congressional Record of 
August 19th, it is demonstrated that 
the retirement act of March Ist, 1937, 
passed while Mr. Black was a member 
of the Senate, “created” a new office by 


But 


increasing the Supreme Court from 
nine members to ten members, nine of 
whom are active and one of whom has 
retired from active service; and it is 


also pointed out that the act “increased 
the emoluments” of every position on 
the court by providing the privilege of 
voluntary retirement from active serv- 
ice on full pay, without resigning, thus 
enabling a judge after a certain age to 
receive full salary on retirement with- 
out the danger of reduction, to which 
Mr. Justice Holmes was subjected after 
he resigned. 


The debates in the Constitutional 
Convention on September 3rd, 1787, 
show that the delegates had a very 


clear, and prophetically practical, vis- 
ion of the political log-rolling possibili- 
ties between the Executive and the Leg- 
islative branches which they endeavored 
to restrict for very modern reasons by 
adopting the words already quoted. 
Those words were suggested by Roger 
Sherman of Connecticut to avoid giv- 
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ing “too much influence to the Execu- 
tive.” 

Second, how can the question arise 
before the court? The question as to 
who legally constitute the Supreme 
Court of the United States is not a 
“case” to which there are any “par- 
ties” within the meaning of the consti- 
tutional clauses about original and ap- 
pellate jurisdiction. The question is 
an administrative which it 
seems the duty of the court to decide 


question 


of its own motion when Senator Black 
appears to take his oath and take his 
seat. The court has no right to allow 
a man to sit on that court who is not 
legally entitled to do so under the con- 


stitution. If you I would appear in 


the court room and ask the court to ad- 
minister the oath and allow us to sit as 
members of the court, no “case” would 
be presented in the usual sense of the 
word, but merely a practical situation 
to be dealt with by the court. If Presi- 
dent Roosevelt had changed his mind 
after the Senate confirmed the Black 
appointment and had refused to sign the 
commission, and if Senator Black 
should have appeared to take his seat 
without any commission, the same sort 
of situation would have arisen for the 
the court to deal with as a matter of 
administration under the constitution. 
The fact that Senator Black holds a 
commission signed by the President 
after confirmation by the Senate does 
not give him a right to sit upon the 





court if the constitution says that the 
action of the President in nominating 
him, of the majority of the Senate in 
confirming him and of the President in 
signing the commission, is illegal. The 
American people have a right to have 
their Supreme Court appointed in ac- 
cordance with the constitution. The 
court has judicial notice of the facts; 
the burden rests on Senator Black to 
establish before the court his legal right 
to sit upon the court. The action of the 
President and the majority of the Sen- 
ate can not make that legal which is 
illegal. 
Frank W. GrRINNELL, Editor, 
Massachusetts Law Quarterly. 
Boston, Sept. 14th, 1937. 


News of the Bar Associations 


California State Bar Celebrates Creation of Integrated 

Bar at Tenth Annual Meeting—President Bartlett Re- 

views Work of Past Year—Increase in Admission Stan- 
dards Regarded as Most Noteworthy Achievement 


HE tenth annual meeting of the In- 
i cad California Bar was held at 
Del Monte with more than 600 members 
in attendance. Because this was the 
tenth meeting since the form of organi- 
zation was changed a very successful 
effort was made to celebrate the occa- 
sion in a fitting manner. 

President Alfred L. Bartlett, of Los 
Angeles, delivered an address in which 
he reviewed the work of the past year 
and also dealt with the future of the or- 
ganization. 

“The noteworthy achievement of the 
past year, he said, “has been the raise 
in the standards required for admission 
to the bar. As amended at the last ses- 
sion of the Legislature, the State Bar 
Act now provides that before beginning 
the study of law, the applicant shall 
have completed at least two years of 
college work or shall have reached the 
age of twenty-five years. This raises 
the California standard so that it will be 
more in harmony with the minimum re- 
‘ther states of the union. 
which permits a man 
formal pre-legal educa- 


quirements of 

The alternative 
who has had no 
not even a day in high 
school, to take the examination if he 
has attained the twenty-five 
years, weakens the provision somewhat. 
There seems to be no logic in substitut- 
ing age for education. This will be a 


tion whatever 


age of 





matter which will give some concern to 
the Committee of Bar Examiners. Those 
who introduced this amendment to the 
bill proposed by The State Bar did so 
in good faith and it is the intention to 
give it a fair trial. 

“The State Bar Act now also gives 
The State Bar authority to fix a stand- 
ard for accrediting law schools under 
the provisions of the act. If a student 
attends a school not accredited by The 
State Bar, he shall be obliged to pass 
such preliminary examinations as the 
Committee of Bar Examiners may re- 
quire. In practical effect this will mean 
that a student at a non-accredited school 
at the end of his first year will be ob- 
liged to pass an examination in his first 
year work before he will receive credit 
for any subsequent law study. Recent 
history has been made in this regard. 
The Committee of Bar Examiners has 
recommended a rule that only those 
schools which passed 30 per cent of 
their members who took the bar exam- 
inations for the first time during the 
last three years shall be accredited 
schools. A very small percentage, you 
will say, and so it is, but this is the first 
year of the operation of the rule and it 
was placed that low to give schools a 
chance to raise their standards. Un- 
doubtedly that percentage will be raised 
materially in the near future. Yester- 





GILFORD G. ROWLAND 
President, Calif. State Bar 





day, the Board of Governors adopted 
that rule recommended by the Commit- 
tee of Bar Examiners. Now all this 
was done not to punish any law school, 
but for the protection of the student. If 
a school cannot pass 30 per cent of its 
graduates over a period of three years 
the student is entitled to know that 
fact...” 

President Bartlett stated that he had 
been skeptical of the “treaty” with the 
banks and title companies in reference 
to certain objectionable practices on 
their part, but he was compelled to ad- 
mit that this skepticism had not been 
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justified. They had been observed not 
only in their letter but in their spirit 
and all concerned were showing a de- 
sire scrupulously to live up to their 
terms. He then paid a tribute to the 
members for their willingness to give 
freely of their time to the work of The 
State Bar and also praised the Bar off- 
cials for their enthusiastic and effective 
efforts. He aso spoke of the possibility 
of developing the State Bar Journal so 
it would be foremost in its field and 
touched on the important problem of 
public relations. 

The activities of the Bar in opposi- 
tion to President Roosevelt's Supreme 
Court proposal were then detailed. 
President Bartlett concluded his address 
as follows: 

“Defeat of President Roosevelt’s Su- 
preme court plan was a strong indica- 
tion that the average American citizen 
wants to continue the democratic form 
of government and will not tolerate 
dictatorial measures, no matter how 
sincere their intent may be.” 

“T have gone into such detail in this 
phase of the board’s activities because I 
believe the issue to be one of transcen- 
dent importance, not only from the 
standpoint of the bar, but in the main- 
tenance of our country’s institutions 
and on account of my conviction that 
the fight is not yet over, and that vigi- 
lance and forceful effort are necessary 
to the end that ground so galantly won 
shall not be lost. 

“We celebrate this month the 150th 
year of the existence of the Constitu- 
tion of the United States. That instru- 
ment breathes, as no other written doc- 
ument ever has, the spirit, the aspira- 
tions, of a free people. With this Con- 
stitution in force America can have no 
fear of Fascism or Communism, no fear 
that the fiats of arrogant majorities will 
destroy the rights of minorities and in- 
dividuals. On the contrary our citizens 
will be ever secure in their inalienable 
right ‘to life, liberty and the pursuit of 
happiness.’ ” 

The annual Morrison Foundation 
Address was delivered by Federal Judgs« 
Merrill E. Otis. It was devoted to an 
attack on the pending congressional bill 
to take away from Federal judges the 
right to comment on the evidence in 
charging juries. The bill has already 
passed the House and, he declared, if 
it became a law, it would destroy a vital 
attribute of trial by jury which has ex 
isted for centuries. It was passed by 
the House without any hearing what- 
ever and the title had been changed to 
indicate the nature of the measure only 
after it was approved without a single 
dissenting vote. According to the re- 
port in the San Francisco Recorder of 
Sept 11, Judge Otis said the measure 
would 

1.—Deprive Federal judges charging 


juries of the power to state the really 
controverted issues. 

2.—Deprive such judges of the power 
to remove from the jury’s consideration 
false issues that have crept in. 

3.—Deprive them of the power to 
fairly sum up and arrange the testimony 
offered. 

4.—Deprive them of the power to ex- 
press an opinion as to how some issue 
of fact should be resolved as to the 
credibility of witnesses. 

“It is that last-mentioned element 
that has provoked the only open criti- 
cism,” Judge Otis said, “but I was sure, 
from my experience, that it is a matter 
relatively trifling. 

“T wrote a letter to every Federal dis- 
trict judge in the United States. Here 
are the 70 answers I have so far re- 
ceived; only on the most rare occasion 
does the judge express an opinion con- 
cerning a fact question really in contro- 
versy, and then only to overcome the 
effect of outrageous pettifoggery. Only 
on the most rare occasion is an opinion 
stated as to the credibility of a witness. 

“As for myself, I have expressed an 
opinion as to the credibility of a wit- 
ness only when some fine citizen, inex- 
perienced as a witness, forced to come 
to court by subpoena, has told his story 
from the witness stand, with the ob- 
vious intention to tell the truth, and 
some lawyer, unworthy of that honor- 
able name, knowing the witness has 
truthfully testified, has sought to make 
the jury think the witness lied.” 

Judge Otis went on to point out that 
appellate decisions have limited the Fed- 
eral trial judge’s power to comment and 
discuss in charging juries to the point 
where stepping over limitations thus 
prescribed is error. 

He added that he conducted an inves- 
tigation, with the aid of four graduates 


of the Kansas City Law School, and 
found that in the total of 82,485 crimi- 
nal cases tried by juries in Federal 
courts in the ten years from July 1, 
1924, to July 1, 1934, there were 3,203 
appeals and only 28 reversals because 
of errors in the discussion and comment 
by the judge in charging the juries. In 
the more than 80,000 cases, there were 
50,000 convictions, he said. 

The convention, among other things, 
authorized a meroial to Governor 
Merriam in which it urged that 
a bar plebiscite be held whenever 
a vacancy occurs in the Superior 
or Municipal Courts Through 
this procedure, bar representatives 
pointed out, the Governor could select 
five of those seeking the vacancy and 
then present their names to The State 
Bar for a full vote of the membership 
as to their desirability. The proposal 
to Governor Merriam included, how- 
ever, the alternative of conducting the 
plebiscite through The State Bar or the 
oldest bar association in the city or 
county in which the vacancy existed. 

Gilford G. Rowland, of Sacramento, 
was elected president at the organiza- 
tion meeting of the Board of Govern- 
ors. Vice-Presidents were elected as 
follows: Earle Daniels, of Los An- 
geles; Frederick J. Heid, Jr., of Tu- 
lare, and Loselle Thornburgh of Santa 
Barbara. Gerald H. Hagar, of Oak- 
land, was elected treasurer. Mr. Row- 
land is 37 years of age and the youngest 
man ever elected head of the integrated 
Bar. In accepting the honor, he stated 
that it was his hope that even greater 
cooperation between the State Bar and 
the local Bar Association could be ob- 
tained. He also declared that he was 
also greatly desirous of further promot- 
ing the campaign to increase the stand- 
ards for admission to practice 





Colorado Bar Association Holds Fortieth Annual Meeting 
—President Stearns Speaks on ‘‘A Lawyer’s Place in a 
Constitutional Democracy’’—Important Report on Integ- 
ration of the Bar—Hon. Frank J. Arnold, of Neb- 
raska, Speaks on Recent Tax Reform Measures in 
That State—Miss Lathrop Gives Dinner to Ladies 


HE 40th annual meeting of The 

Colorado Bar Association, assem- 
bling at the Antlers Hotel in Colorado 
Springs on Friday and Saturday, Sep- 
tember 10 and 11, 1937, opened with a 
luncheon on Friday given by Wilbur F. 
Denious, of Denver, in honor of former 
Governor Landon of Kansas, whereat 
a large number of guests from through- 
out the state were present. Immedi- 
ately following, the Association con- 
vened in regular session, at which Leigh 


K. Lydecker, of New York City, ex- 
tended greetings from the international 
convention of Phi Delta Phi, which had 
just concluded its meetings in Colo- 
rado Springs. 

Succeeding this, President Robert L. 
Stearns, of Boulder, who is dean of the 
Law School of the University of Colo- 
rado, delivered the presidential address 
to the Association on “A Lawyer’s 
Place in a Constitutional Democracy.” 
Thereafter Clifford H. Stone, of Gun- 
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ROBERT L. STEARNS 
President, Col. St. Bar Associatior 
nison, spoke on “Colorado’s Water Con- 
servation Board.” Committee reports 


consumed the other portion of Friday 
afternoon’s session, including that by 
Chairman Malcolm Lindsey on Inter 
state Waters. 

Friday night the annual address b 
fore the Association was delivered by 
Hon. Frank J. Arnold, of Lincoln, Ne- 
braska, on “Recent Tax Reform Meas 


ures in Nebraska.” 

Saturday morning Robert L. Stearns, 
chairman, offered an important report 
from the committee on Integration of 
the Bar which actio1 
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in the last legislature. Robert D. Charl- 
ton, of Denver, gave a review of the 
avalanche of new laws enacted in Re- 
cent Legislation. In the afternoon, Lee 
Taylor Casey, Denver’s leading column- 
ist, delivered Some Observations on 
the Treatment of Criminals, and Henry 
P. Weihofen, of Boulder, recently on 
special research work with Attorney 


General Cummings, clarified “The Pa- 
role System Under Fire.” 

Saturday evening the associates and 
their ladies, seated at the annual dinner 
in greater numbers than in several years 
past, heard under the call of Toastmas- 
ter Robert L. Stearns, responses from 
Dr. Reuben G. Gustavson, head of the 
department of chemistry at the Univer- 
sity of Colorado; Hon. Robert E. Lewis, 
presiding judge of the U. S. 10th Cir- 
cuit Court of Appeals; Chief Justice 
Haslett Platt Burke, of the Colorado 
Supreme Court; Hon. Willis Van De- 
vanter, retired Justice of the United 
States Supreme Court; and Hon. Wil- 
bur F. Denious, the incoming President 
of the Association. 

Additionally on the social side, on 
Friday evening Miss Mary F. Lathrop, 
of Denver, gave her dinner to the la- 
dies; Donald McCreary, of Denver, was 
host at the dinner to the past-presidents 
of the Association; and on Saturday 
afternoon Mrs. Ben S. Wendelken, of 
Colorado Springs, wife of the President 
of The El Paso County Bar Associa- 
tion, entertained at tea for the ladies 
of the members of the State Associa- 
tion. 

The officers of the Association elected 
for the current year are President, Wil- 
bur F. Denious, Denver; Ist Vice- 
President, George C. Twombly, Fort 
Morgan; 2nd Vice-President, Harry S. 
Petersen, Pueblo; and Secretary and 
Treasurer, H. M. Humphreys, Denver. 





Idaho State Bar Has Best Attendance in Its History at 
Sessions of General Meeting— Justice Ailshie Addresses 


had been defeated ioe ’ ° ee . 
nee Jadicial Section on ‘‘Judicial Ethics’’— Other Addresses 


Delivered — Commissioners Directed to Devise Means 
for Adequate Study of Pardoning Power in State— 
Other Resolutions 


HE Idaho State Bar held its an- 

nual meeting at Idaho Falls, com- 
mencing July 23rd. Prior to the gen- 
eral meeting of the Bar, and on July 
22nd, the Prosecuting Attorneys’ Sec- 
tion met and discussed their particular 
problems. 

Th Judicial Section also met, and 
was addressed by Hon. James F. Ail- 
shie, Justice of the Supreme Court, on 
Judical Ethics. The recent adoption by 
the Bar and the Supreme Court of the 
Canons of Judicial Ethics of the Ameri- 
can Bar Association made this very 
timely. Hon. Charles E. Winstead gave 
an address on Publicity Control; Hon. 
Wm. M. Morgan, Chief Justice, dis- 
cussed Findings of Fact and Conclusions 
of Law; and there was general discus- 
sion by the Judges on Uniform District 
Court Rules, Attorney’s fees to be 


allowed in criminal cases, abuses in the 
use of affidavits of prejudice, shorter 
and clearer instructions to Juries, and 
suggested reforms in practice and pro- 
cedure. 

The newly created Local Bars Sec- 
tion also met. It was made up of dele- 
gates from each of the Local Bars 
which have recently been organized sub- 
sidiary to the Idaho State Bar under 
Rules of the Supreme Court. There 
was no fixed program for this Section 
as it was an organization meeting, the 
Chairman selected being Phillip J. 
Evans of Preston, and the Secretary, 
H. E. Ray of Idaho Falls. Discussion 
revolved around the question of an in- 
crease in the annual license fee of at- 
torneys and other matters in which the 
Local Associations might concern them- 
selves. Through this Section the dele- 
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gates communicated the sentiment of 
the attorneys who are members of the 
Local Bars and who were unable to 
attend the annual meeting. 

The sessions of the general meeting 
were the best attended of any meeting 
of the Idaho State Bar. The attendance 
was also more representative of the 
various Sections of the State, and it is 
beginning to appear that the geographic 
difficulties of holding the annual meet- 
ings in Idaho are being overcome 

Following the Report of the Secre- 
tary and the appointment of committees 
for the Sections, President Walter H. 
Anderson gave an address on “Respon- 
sibility of the Bar.” The various Sec- 
tions then made their reports, and Paul 
Hyatt discussed “Local Bar Organiza- 
tions.” “Suggested Procedure for Oral 
Argument in the Supreme Court’ was 
given by Hon. Wm. M. Morgan, Chief 
Justice, and provoked considerable dis- 
cussion, led by Marcus J. Ware. 

In the afternoon Otto E. McCutcheon 
gave an excellent paper on “Examina- 
tion of Titles—The Lawyer’s Problems,” 
and after considerable discussion there- 
of Donald A. Callahan gave an 
“Analysis of Social Security and Un- 
employment Laws.” 

The report of the Canvassing Com- 
mittee for election of a Commissioner 
for the Eastern Division showed that 
Walter H. Anderson had been re-elect- 
ed as Commissioner for that Division 
for the succeeding three years. J. L. 
Eberle, Chairman of the Survey Com- 








mittee, which has been engaged in an- 
alyzing the situation of Idaho attorneys, 
rendered the report of that committee. 

The annual Banquet was held at the 
Bonneville Hotel in the evening and 
was in charge of the Ninth Judicial 
District Bar Association, E. A. Owen 
being the Chairman. 

On Saturday, July 24th, Hon, Frank 
Stephan, former Attorney General, gave 
an address on the “Abuse of the Par- 
doning Power and the Remedy There- 
for,’ which was followed by an inter- 
esting discussion by Frederick H. 
Snook and Judge Mary Smith. Hon. 
Dana E. Brinck, General Attorney of 
the Federal Land Bank of Spokane, ad- 
dressed the members on “The Frazier- 
Lemke Act—Its Application in Idaho.” 

The Resolutions Committee recom- 


mended, and the meeting passed, a reso- 
lution for study to be undertaken by 
the Local Bar Associations relating to 
examination of Abstracts of Title. The 
Board of Commissioners were directed 
to devise means to secure an adequate 
and comprehensive study of the ques- 
tion involved in the exercise of the 
pardoning power in Idaho. 

There was also referred to the Local 
Bar Associations for discussion and re- 
port at the next meeting the matter of 
whether legislation should be proposed 
abolishing the Industrial Accident 
Board and vesting its powers in the 
District Courts. The sessions were 
concluded by the introduction of the 
new President of the Idaho State Bar, 
A. L. Morgan of Moscow, Idaho. 

Sam S. GriFFin, Secretary 





Montana and Wyoming State Bar Associations Hold 
First Joint Meeting —Former Justice Van Devanter Paid 
Remarkable Tribute of Respect and Affection—Out- 
standing Addresses Delivered by President Stinchfield, 


Senator O’Mahoney and Others. 





Left to right: Lawrence E. Gaughan, 
President, of Montana Bar Association; 
C. Sampson, Secretary, Wyoming Bar . 


HE first joint meeting of the Mon- 

tana and Wyoming State Bar As- 
sociations was held at Canyon Hotel in 
Yellowstone Park on September 3rd 
and 4th, 1937. This convention was 
attended by 300 members and guests of 
the Montana and Wyoming Bars. 

sesides initiating the first meeting 
between the Bar Associations of these 


Secretary, and Julius J. Wuerthner, 
A. W. McCollough, President, and L 
Association. (Haynes Photos) 





two neighboring states, it was the 
pleasure of those who attended the 
meeting to listen to the finest speaking 
program ever heard by either Associa- 
tion during its half-century of exist- 
ence. Headlining the program were 
talks by Justice Willis Van Devanter, 
retired. Justice of the United States Su- 
preme Court, and the Hon. Frederick 
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H. Stinchfield of Minneapolis, Minne 
sota, President of the American Bar 


\ssociation. 


Other equally outst ng addresses 
vere delivered by H Joseph ( 
O'Mahoney, United States Senator 
from Wyoming, Major W. H. Drane 
Lester of Washington, D \ssistant 
Director of the Bureau of Investiga 


rtment of Jus 
Justice of the 
Hon. John W. 


tion, United States Dey 
tice, Hon. Alfred Budge 
Supreme Court of Idal 


Kephart, Chief Justice of the Supreme 
Court of Pennsylvania, Hon. Fred H 
Blume, Chief Justice f the Supreme 
Court of Wyoming nd Dr. John D. 
Clark of Cheyenne V voming 

Everything seemed f rable for an 
deal conventiotr the eather being 
perfect and the convention location at 
(anvon, in the he ellowstone 
National Park, making an ideal setting 
for such a meeting 

The meeting wa é to order in 
the lounge of the n Hotel on the 
morning of September 3rd by Hon. P. 
W. Spaulding of Evanston, President 
of the Wyoming Bar Association, who 
delivered an address of welcome on 
behalf of the twe lations Mr 
Spaulding then turne meeting over 


to Hon. W. J. Jameson of 
President of the Monta 
tion, who spoke on the make-up of the 
House of Delegates of the 
Bar Association and urged all of the 
members of the Association to support 
the American Bar Association. 

The members of the associations then 
had the pleasure of listening to a most 
able and eloquent talk by Major W. H 
Drane Lester of Washington, D. ‘ 
Assistant Director of the Federal Bu 
reau of Investigation, United States De 
partment of Justice, who spoke on 
“Modern Trends of Criminology.” 

The afternoon session was again 
called to order in the lounge of the 
Canyon Hotel and the members of the 
privileged to listen 
addresses. Hon 


Billings, 


1a Bar Associa 


American 


Associations were 
to three outstanding 
Frederick H. Stinchfield of Minneapo- 
lis, President of the American Bar As- 
sociation, addressed the group on the 
subject entitled “This Year’s Observa- 
tions,” urging the lawyers to form a 





more united organization for their own 
stating that “the 


protect our pro- 


welfare and protection 
lawyers must learn t 
fession and possibilities for well-doing 
or we shall be destroyed.” 

Hon. Alfred Budge, Justice of the 
Supreme Court of Idaho, then spoke on 
the “Integrated Bar” and described 





how the integrated had raised the 
standards of the lawyers, eliminating 
ym the profession 


practice of law 


the morally unfit 
and had impr l 

All of the member: 
ent then stood 


; 


and guests pres 
and gave a prolonged 
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acknowledgment of respect and affec- 
tion for the next speaker, Justice Willis 
Van Devanter, recently retired as Jus- 
tice of the United States Supreme 
Court. Mr. Justice Van Devanter re- 
called with pleasure many of his earlier 
ucquaintanceships and incidents in his 
early practice of law in the State of 
Wyoming. His eloquent and learned 
discussion was extremely impressive on 
his audience. He spoke of his associa- 
tions and associates on the United 
States Supreme Court in the past and 
explained the work of the United States 


Supreme Court, stating that “the work 
of the Supreme Court is thoughtfully 
and carefully done; done as well as it 
could be done by the men who do it. If 
you could sit through a court confer- 
ence you would marvel at the under- 
standing of the Judges and their famil- 
iarity with the cases. The Supreme 
Court is the corner stone and the foun- 
dation stone of our government.” 

On the same afternoon a reception 
was given in the lounge of the Canyon 
Hotel by the ladies present at the meet- 
ing, in honor of Mrs. Rariden, sister of 
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Justice Van Devanter, and Mrs. Fred- 
erick H. Stinchfield, wife of the Presi- 
dent of the American Bar Association. 
A gift was presented by the ladies to 
their distinguished guests. 

On the same evening at Canyon 
Lodge a banquet was held which was 
presided over by the Hon. Fred L. 
Gibson of Livingston, Montana, who 
called on many of the distinguished 
guests present for talks. 

The morning session of September 
4th was spent by the two associations in 
separate meetings to consider their own 
problems and to dispose of their own 
business. The Montana Bar Associa- 
tion elected Julius J. Wuerthner, pres- 
ent Mayor of Great Falls, Montana, and 
former State Senator of Cascade 
County, as its President for 1937-1938, 
Lawrence E. Gaughan of Billings, 
Montana, was re-elected as Secretary- 
Treasurer. 

The Wyoming Bar Association 
elected A. W. McCollough of Laramie, 
Wyoming, as its President for 1937- 
1938. E. J. Goppert of Cody was 
elected First Vice-President; R. C. 
Nichols of Casper, Second Vice-Presi- 
dent; and Lloyd C. Sampson of Chey- 
enne was re-elected Secretary. 

Dr. John D. Clark of Cheyenne was 
elected Wyoming delegate to the Amer- 
ican Bar Association and W. J. Jame- 
son of Billings was elected as Montana 
delegate to the American Bar Associa- 
tion. 

On Saturday noon there was a lunch- 
eon of the alumni of the University of 
Montana Law School. FE. M. “Pat” 
Keeley of Deer Lodge was elected 
President, Edmund Burke, Jr., of Boze- 
man, Vice-president, and Nat Allen of 
Ryegate, Secretary. 

At the afternoon session on Septem- 
ber 4th, the opening talk was given by 
Hon. John W. Kephart, Chief Justice 
of the Supreme Court of Pennsylvania; 
who spoke on the integrated bar, the 
invasion of the lawyer's field and the 
overcrowding of the profession. 

Hon. Fred H. Blume, Chief Justice 
of the Wyoming Supreme Court, then 
presented a paper on the historical 
study of an independent judiciary. Dr. 
John D. Clark, a Cheyenne lawyer and 
economist, presented a paper on “The 
New Russian Constitution.” 

Because of the interest shown by the 
members present, Mr. Justice Van De- 
vanter then readily acceded to the 
popular request that he again speak to 
the group. He spoke of his experience 
in Europe, comparing the European in- 
stitutions and those of the United 
States, pointing out how our constitu- 
tion protected our rights. 

The convention officially closed at a 
banquet given in the dining room of 
the Canyon Hotel, presided over by 


Hon. Harry B. Henderson, Jr., of 
Cheyenne, Wyoming. At this meeting 
the members of the Montana and Wy- 
oming Associations who had practiced 
law for 35 years or more were given 
special recognition. Talks on behalf of 
the Wyoming group were given by 
William L. Simpson of Jackson, Wy- 
oming, who was admitted to practice in 
1893, and on behalf of the Montana 
group, by Judge O. F. Goddard of Bill- 
ings, who was admitted to the bar in 
1880. A short talk was given by Hon. 
Hugh Adair, Lieutenant Governor of 
Montana and Hon. J. Bruce Kremer of 
Washington, D. C., formerly of Butte, 
Montana, and Congressman Paul 
Greever of Cody, Wyoming. The prin- 


cipal address was delivered by Senator 
Joseph C. O’Mahoney of Wyoming and 
another short talk was delivered by Mr. 
Justice Van Devanter. Everyone pres- 
ent heartily endorsed the idea of hold- 
ing another joint meeting of the Mon- 
tana and Wyoming associations at some 
future date. 

In attendance at the convention be- 
sides the members of the Montana and 
Wyoming associations were Judge Dan- 
iel P. Trude, Chicago, Illinois; H. P. 
McCarthy of Los Angeles, California; 
George R. Nichols, Riverside, Califor- 
nia, and James Grafton Rogers, New 
Haven, Connecticut. 

LAWRENCE E. GAUGHAN, Secretary Mon- 
tana Bar Assoc. 





Oregon State Bar Holds Successful and Enjoyable Meet- 

ing—President Smith Reviews Problems and Accomplish- 

ments of Organization—Address on Development of Law 

in Recent Years in Continental Europe Points Moral for 

This Country—Senator O’Mahoney Delivers Forceful 
Address 


N THE evening of Saturday, Sep- 

tember 4th, the Oregon State Bar 
concluded one of the most successful 
and enjoyable conventions in its his- 
tory and in that of its predecessor 
organization, the voluntary Oregon Bar 
\ssociation. The meeting was held in 
Baker, Oregon, with headquarters at 
the Baker Hotel. Local arrangements 
and entertainment were provided and 
supervised by the Baker Bar Associa- 
tion, who proved to be most delightful 
hosts. 

The meeting opened on the morning 
of Thursday, September 2nd, with the 
usual preliminaries consisting of invo- 
cation, address of welcome, reports of 
the Secretary and the Treasurer and 
appointment of a Resolutions Commit- 
tee. 

The afternoon session was taken up 
with committee reports. Discussion of 
these reports was reserved for Section 
meetings and for consideration on Sat- 
urday. Reports of eighteen committees 
and sub-committees were presented for 
consideration. This was followed by 
the address of Mr. Allan A. Smith, re- 
tiring President of the Oregon State 
Bar, in which he reviewed many of the 
problems and accomplishments of the 
Oregon State Bar. 

On Thursday evening separate sec- 
tion meetings were held by the Com- 
mittees on Administrative Law, Judicial 
Selection and Jury Selection, Unlawful 
Practice and Administration of Justice. 

On Friday morning the members 
listened with attention to a most 
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President, Oregon State Bar 





scholarly address on the “Development 
of Law in Recent Years in Continental 
Europe” by Dr. Paul Weidenbaum, a 
member of the Bar of Germany and of 
England and soon to become a member 
of the Oregon State Bar. Although Dr. 
Weidenbaum confined his remarks 
strictly to the situation existing in Eu- 
rope, his hearers were impressed by the 
realization that what had happened in 
Europe is not beyond the realm of pos- 
sibility in this country, if the profession 
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Abandonment 


Abatement and Revival 
Abbreviations 
Abduction 

Abortion 

Abstracts 

Abuse of Process 
Accession 

Accord and Satisfaction 
Accounts and Accounting 
Acknowledgments 
Actions 

Adjoining Landowners 
Admiralty 

Adoption 

Adultery 

Advancements 

Adverse Possession 
Affidavits 

Agency 

Agreed Case 
Agriculture 

Aliens 

Alteration of Instruments 
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Amicus Curiz 

Animals 

Annuities 

Appeal and Error 
Appearances 
Apprentices 

Arbitration and Award 
Architects 

Arrest 

Arson 

Assault and Battery 
Assignments 
Assignment for Creditors 
Assistance, Writ of 
Associations and Clubs 
Assumpsit 

Attachment and Garnishment 
Attorney General 
Attorneys at Law 
Auctions 

Audita Querela 
Automobiles 

Aviation 

Bail and Recognizance 


over and the rush 
of fall work, the attorney will need to 
consult many of the completed subjects in 


They are:— 


Bailments 

Bankruptcy 

Banks 

Bastards 

Bicycles 

Bigamy 

Bills and Notes 
Blasphemy and Profanity 
Bonds 

Boundaries 

Bounties 

Breach of Peace 

Breach of Promise of Marriage 
Bribery 

Bridges 

Brokers 


Building and Construction Con- 
tracts 


Building and Loan Associations 
Buildings 

Burglary 

Business Trusts 

Canals 

Cancelation of Instruments 
Carriers, Secs. 1-946. 
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does not continue its utmost efforts to 
maintain the separation of powers be- 
tween the legislative, executive and 
judicial functions and the independence 
of the judiciary. 

Mr. Nicholas Jarueguy, retiring 
member of the Board of Governors, also 
discussed at some length the history of 
disciplinary matters since the inception 
of the integrated bar from both a pro- 
cedural and a factual standpoint. 

The Hon. Joseph C. O’Mahoney, 
United States Senator from Wyoming 
was the guest of the Bar at the after- 
noon session and held his hearers with 
a forceful talk in which he touched on 
the independence of the judiciary. The 
underlying theme of his discussion, 
however, seemed to be that many of the 
political and economic evils of this 
country arose out of special privileges 
obtained by large corporations and 
powerful individuals which, although 
being within the letter of the law, 
actually constitute a violation of the 
spirit thereof. The speaker felt that the 
legal profession was to some degree at 
fault for present conditions by advising 
and assisting its clients to take advan- 
tage of technical loopholes to violate the 
spirit of regulatory laws. 

Saturday morning was devoted to 
discussion of committee reports and 
action on the report of the Resolutions 
Committee. Important action taken in- 
cluded referring the subject of retire- 
ment of judicial officers and compensa- 
tion of retired judicial officers to a 
committee for study and recommenda- 
tion to the State Bar at its next Arnual 
Meeting. Action was also taken hav- 
ing for its objective an amendment to 
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the State Bar Act permitting an in- 
crease of membership fees in the Ore- 
gon State Bar. 

\t the Saturday afternoon session, 
following spirited discussion, Mr. Blaine 
Hallock of Baker was elected to repre- 
sent the Oregon State Bar in the House 
of Delegates of the American Bar Asso- 
The concluded with 
introduction of the officers for the 
ensuing year. These are, Allan G. Car- 
son of Salem, President; Colon R. 
of La Grande, Vice-Presi- 
F, M. Sercombe of Portland, Sec- 
Arthur H. Lewis of Portland, 
Treasurer. Mr. Rupert R. Bullivant of 
Portland, who had previously been 
elected to the Board of Governors to 
Mr. Nicholas 
likewise introduced. 

The convention ended with a banquet 
ind informal dance at the Baker Hotel. 
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Joint Committee of the 
American Bar Association 

and the American Soci- 

ety of Civil Engineers 

N an effort to alleviate the present 
| unwarranted repetitive costs of real 
estate transfer and to provide an ade- 
quate system of recording title and de- 
scribing property a joint committee on 
Land Surveys and Titles has been 
formed consisting of members of the 
American Bar Association and the 
American Society of Civil Engineers. 
The Bar Association Committee was or- 
ganized by Mr. R. G. Patton, Chair- 
man, Real Property Division, at the 
request of Mr. Nathan William Mac- 
Chesney, Chairman, of Real 
Property, Probate and Trust Law. Mr. 
Dorr Viele was appointed chairman of 
the committee, under Mr. Patton, Chair- 
man ex-officio, with the following ad- 
ditional members : 


Section 
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BUYERS of 


Bankrupt or Abandoned 
PLANTS and EQUIPMENT 
Location no obstacle 
IRON & STEEL PRODUCTS, Inc 
Frank P. President 
Chicago (Hegewisch Sta.) Il. 

" anginee so long as it comtams 
RON of STEEL 











New and Used 


LAW BOOKS 
Sold and Bought 
Catalogue will be sent on request. 
ILLINOIS BOOK EXCHANGE 
(Established 1904) 


337 West Madison Street Chicago, Illinois 








Frank Auchter, 1200 Main St. 

Springfield, Mass. 
Francis N. Balch, 

ton, Mass. 
Thomas 


New 


60 State St., Bos- 
P. de Graffenried, 42 Broad- 
York City. 

Francis G. Goodale, 
Boston, Mass. 

Charles E. 
Dedham, Mass. 

The Civil Engineers Committee was 
appointed by Major William 3owie, 
Chairman, Division of Surveying and 
Mapping, and the follow- 
ing: 

Philip Kissam, Chairman, 
University, Princeton, N. J. 

G. R. Copeland, 928 North 3rd 5t., 
Harrisburg, Pa. 

H. W. Hemple, U. S. Coast 
Geodetic Survey, Washington, D. ¢ 

A. H. Holt, State University of lowa, 
Iowa City, Iowa. 

C, B. Humphrey, 
House, Boston, Mass. 

R. L. Sunwalt, 1624 College St., 
lumbia, S. C. 

W. C. Taylor, 
nectady, N. Y. 

S. S. Steinberg, University of Mary- 
land, College Park, Md. 

The first meeting of the committee 
will be held at the fall meeting of the 
American Society of Civil Engineers in 
October at Boston. The committee will 
consider proper legislation to attain its 
aim and recommend legislation accord- 
ing to its findings. Although still in 
process of organization the committee 
has already been called upon to review 
proposed legislation for Land Registra- 
tion in Pennsylvania 
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